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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 

x 
i 

i 

Civil Action 

i 

No. B-993 

I 

x 

Unitod States Court House 
New Haven, Connecticut 
April 30, 1374 

# 

Before! 

Kon. ROBERT C. ZAMPANO, 

Appearances! 

For the Petitioners ! 

DENNIS CURTIS, Esq. 

STEPHEN WIZNER, Eaq. 

ROBERT DAVIS, Law Student Intern 

Yale Legal services Organisation 

127 Wall Street 

Blew Haven, Connecticut 

For the Respondent t 

THOMAS F. MAXWELL, JR., Asst. U. S. Attorney 
Federal Building 
915 LaPayette Boulevard 
Bridgeport, Connecticut 


CATALANO, et al., 

- versus - 

UNITED STATES OF AMERICA 










THE CCUr.r j 


In tv. a r^itor of Catalano versus the 
Warden and others, E-293, are the parties ready? 

MR, MAXWELL: Yes, your Honor, 

THE COURT: Perhap3 the record should at the cutoot 
contain certain cornier ts by the Court. 

For several months, this Court has had numerous 
complaints concerning the designation "special case" on their 
files at the Danbury Prison. None of the petitioners seeking 
relief were able to enlighten the Court with respect to the 
facts or law concerning this designation. The Court did have 
some contact with the special case or organized crime 
decision in its Massiello hearing, and thet dccislor ic 
set forth in 364 Federal Supp 1133. 


At that hesrir. j, the government concoced that chi 

designation "organized crime" or "special case" did, ir.doed, 
have a significant effect on certain privileges, ar.d perhaps 
rights, extended to the general population at Danbury. 

How, during that hearing, and I suppose ir. view of 
the government's concession, there was no in-depth consideration 
by this Court of the circumstances under which a special case 
designation was put on a file or the effects thereof. 

When the Court received these numerous complaints 
filed, as 1 stated, by prisoners who just didn't enlighten the 
Court so that I could lock into the matter comprehensively 
and render a reasoned opinion, I imposed upon Attorney Dannis 
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Curtis and Profe3sor Stephen Wizner of Yale to take hold of the. 


cases, coordinate them, consolidate them and prepare the case 


for a full hearing. 


Attorneys Curtis and Wizner graciously accepted the 


assignment and proceeded to establish a record upon which the 


Court might make an enlightened decision. 


There have been several meetings in chambers with the 


3 , Court, and we're now at the stage where testimonial evidence 


is necessary. 


Now, in view o: the fact that we have had these in 


chambers conferences, at which time counsel did set forth 


various positions, I thought it might be wise this morning if 


13 we started with an opening statement from each of the attorneys. 


parhaps to set forth their views, and also to provide a general 


15 outline for the Court upon which the testimony evidence will be 


16 focused. 


Would you be willing to do so, Mr. Maxwell, or perhaps, 


’3 Mr. Curtis? You have the burden of proof here. And maybe 


19 Mr. Maxwell can respond, and at least we'll have a foundation 


upon which we can hear the evidence. 


Now, I don't need an elaborate statement, just a 


22 brief, concise statement of the issues, and how each of 


23 |i the attorneys view the issues. 


MR. WIZNER: Wizner, W-i-z-n-e-r. Your Honor will rec« 


25 that he also appointed Robert Davis, a law student, intern in 
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thi.3 case. Mr. Davis ha3 spent many hour3 preparing tho ca^i, 
and we would like to defer to him to make a brief openina 
statement. 

THE COURT: By all mean. I'll hear Mr. Davis in 
a brief proffer of your evidence and position. 

I 

MR. DAVIS: Your Honor, thi3 is a habeas corpus action 
brought by inmates at the Danbury Correctional Institution, 
challenging the use of the designation "special case". 

Briefly, the challenge is that the designation is made 
without notice to the inmates who become the subiect of it. 

That the evidence on which the designation is based is never 
revealed to them, that they're not given an opportunity to respond 
to the evidence. That despite the Court's rulincr in Massiello, 
the special case classification is, at least as to our petiti-cr.t , 
nothing more than a 3ynonym for an allegation of organized 
crime membership and, again briefly, as to harm, we would allacre 
— we will argue and present evidence that an application for 
such correctional program such as furloughs, community work 

I 

programs, halfway house transfers and consideration for parole, 

i 

the designation "special case" results both in a delay of 

I 

consideration and apparently in a denial of consideration. 

THE COURT: Well, I assume, Mr. Davis, you have 

! 

researched this thorouahly, as Professor Wizner's indicated, 

! 

and I do recall your takiner a very active part in chambers. 

From your research, where do you find the authorization for 
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marking an inmate's file with a special case designation? 

MR. DAVIS: Your Honor, the answer to that question 
seems to be unclear. There is a Bureau of Prison's policy 
statement, for example, on the subject of delegation of transfer 
authority which provides — which I would — perhaps at this 
time we could have it marked for identification and admitted 

7 into the record. That permits marking folders for some purposes, 

i 

8 but it's not clear that those purposes are applicable to our 

9 clients. 




THE COURT: In that regulation — and, of course, it 

11 will be marked in as evidence — is the phrase "organized 

12 crime" used? And if so, is it defined? 

# 

13 MR. DAVIS: In this regulation which — copy wa have 
U is dated October 15th, 1973. On Para 5, Paragraph 6 -M, quote: 

15 "When it becomes necessary to separate individuals due to 

16 codefendant animosity, cooperation with government officials, 

or to keep potentially serious escape risks apart," end of quote, 
IS stamping of files for review is authorized. 

19 Nowhare in that particular paragraph is any phrase 

20 relating to — large scale organized criminal activity used. 

2 1 THE COURT: In your research, have you come across 

22 the phrase "organized crime" with respect to a designation by 

23 ji the warden, authorized officials, to classify a prisoner as one 

jj 

24 in organized crime? 

ii . 

25 ! MR, DAVIS: The only place where I have seen the phrase 
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used is i„ Another Bureau of Pri§cn's policy statement on 
the subject of furloughs, which states generally that prisoners 
Who are believed to have been active in large-scale organised 

prieon ~ criminal activity, will, as a general matter, not be 

5 

granted furloughs. 

6 ; ; THE COupTs *** your research indicates that that is 

tha only place the phrase is used with respect to the Bureau 
of Prisons or any other prison .rules or regulations? 

i; MR * DAVIS: 1 believe those are the only ones I found, 

and I think there are no additions made to that list in the answers 
to the interrogatories supplied by the government. 

THE COURT: And have you found a definition of the 
13 words "organized crime" and "organized criminal activity", other 
than in the Singleton case and Massiello case, and I guess 

‘ 5 there's a case or two — 

MR. DAVIS: The only other thing which is at all 
cloee, your Honor, is in, I believe, what is popularly known 

as tile Organized Crime Control Act, but that, as far as 1 know, 

T9 has no bearing on this case. 

THE C0URT ‘ Now * You have made the allegation that the 

2 1 special case designation is placed on a file without notice 

22 to the prisoner? 

fj 

23 I ‘ DAVIS * Certainly without prior notice, and any 

24 subsequent notice would ..am to u. to be epor.dlc end accidental. 

THE COUHT i And it is your claim that the designation 
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in and of it3elf places the petitioner, or prisoner, in a speeia 


category at the prison which has the effect of depriving him 0j 
privileges and rights granted to others who do r.ct have this 


designation, is that fair to say? 


MR. DAVIS: At leasthtlf of the position, it also woul< 


appear that the conclusory allegations on which an organized 


crime membershio charge is based also have — it is difficult 


to tell whether the effect they have is independent or part 


of the effect that the labor "special case* itself has. 


Thank you. 


THE COURT: Mr. Maxwell, would you like to reply? 


MR. MAXWELL: Yes, your Honor. 


Your Honor, at the outset, I would like to file the 


government's notion to dismiss certain petitioners from this see 


based primarily on some housekeeping, and I would file it at thi 


time. 


In it, the government moves to dismiss Michael 


Catalano, who in the initial order to show cause, was the first 


named petitioner. Mr. Catalano was, in fact, released from 


federal custody by the time the order to show cause was signed. 


We would also move to dismiss petitioner Louis 


Gazzola. Petitioner Gazzola was a — became a petitioner 


through the motion of the plaintiffs to add him as a coplaintiff 


Petitioner Gazzola is no longer in custody, he was released in 


late March or early April of 1974, and his file was never stamper 
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'special case", and he wag not on the special offender li 3 t. 

* 

I have been advised by Mr. Curtis that petitioner 
Charles Stein no longer wishes to participate in this 
action. For that reason, we would request that the case be 

I 

dismissed as to him. While he is not mentioned in the petition 
in the government's motion, I just learned of it-this morning, 

7 |; but the government would move to dismiss petitioner John Ianelli, 
and I will file a written notion to that effect. Petitioner 

John Ianelli is no longer in federal custody. He was released 

•i 

from federal custody, I believe it was during the early part 
of April, 1974. He had previc ’ly.been transferred from Danbury 
;2 to the Community Treatment Facility in New York. The court 
file contains an order allowing this transfer to take effect. 

The government, as to those — as to those petitioners, 
:5 At is my understanding that the attorneys for the petitioners 

16 do not have any objection £o their — the cases being dismissed 

17 as to thorn. 

18 The other petitioner who I have moved to dismiss is 

19 petitioner Donald Fontana, and the reason for that is that 

20 Donald Fontana was initially contained on the special offender 

i I 

21 list, and his file did bear the stamp "special case". Since the 

I 

22 | onset of the proceedings in court here, petitioner Fontana 

i 

23 was removed from the special offender list and his — by order 

24 of the Bureau of Prisons, and the letter from the Bureau of 

25 Prisons directed the institution at Danbury to remove the — to 

!i ' 
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vional file, and this has been accorp.lished. 

Mow, any claims that the — that petitioner Fontana 
nave with regard to parole, he is presently pursuing 
administratively, and the representatives of petitioner Fontana 
have bean in contact with the parole board, and they have made 
a request for a new parole hearing. I don’t have any direct 
knowledge as to whether or not that has been accomplished at 
this tine, whether there's been a decision in that area, but I 
bring that cafore the Court as a reason for some housekeeping 
at this time. 

The crovemment in this in its opening statement wo 
indicate that in this area here, each and every one of the 
petitioners who ars presently in court, with the exception of 
Mr. Fontana, they — and that would be Mr. Ingoglia and Mr. 
Catalano — their files at the institution do have the stamp* 

"special case”, and they are maintained on the special offender 
list. 

The file stamped "special case" states that this 
inmate may not be transferred without prior Bureau authority, 
Policy Statement 7300.13(a), Page 5, 51. 

In this area here, it is uncontested that these two 
petitioners do have this stamp on their file. 

The designation and the stamp are made without notice 
to the petitioner, and the designation is made by the officials 
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at the institution upon’the inAJfte'a arrival at the institution 
reviewing the various files and documents that accompany each and 
every inmate to a federal correctional institution, which would 
be the commitment order, the presentence investigation, various 
other reports, possibly a letter of a judge, a letter of the 
United States Attorney, a letter of the United States Marshal, 

which frequently do accompany a petitioner to a correctional 

l| 

|| faoility. 

II i 


Based upon a review of those types of documents, an 


inmate would then be placed on the special offender list. Fron 


there, Washington would be notified and the Correctional 


Services branch at Washington would then make the ultimate 


determination *3 to whether or not this prisoner would be kept 


on this list. 

j 

A petitioner does have an opportunity to challencre beino 


placed on this list, and that is through the use of prisoners' 


mail box, or the common way now which the Danbury institutes. 


where a petitioner, wherehe has a grievance, he may file a 


request with the warden or associate warden claiming a 


grievance, there's an order to respond by the warden or the 


:j associate warden in a certain period of time. If there is 
an unsatisfactory result there, then the inmate can, in fact, 

!i 

|| write directly to the chairman of the — well, the head of 


the Bureau of Prisons., in Washington, and I think this Court is 

1 

•i 1 

aware that in one particular case an individual was designated 

i! ! 


•j 
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a special case, and he did pursue an administrative remedy, aid 
after a review of it, the special case designation was removed 
from his file, I believe that was a Mr. Sanangelo, it was an 
individual who had been convicted of counterfeiting. 

So that the government would suggest that this is 
something that can, in fact, be reroved vrom an inmate’s file 
should the appropriate circumstances arise. It is also a 
circumstance — an effect which is not static. A person could 

j 

be an innate for a number of years and be placed on the special 
offender list and have special case placed on his file for 
certain circumstances, which nay arise durir.o a period of his 
incarceration. The same effect during his incarceration, 

0 

this stamp could be removed depending on the various changing 
circumstances. 

As in the rovemnent's response, the government indicati 
that the reasons why an individual is placed on the special 
offender list are fairly numerous. There are certain categories 
of offense, certain class — and offense itself, and there are 
also certain categories of defendant which go on the list. 

THE COURT: Where do you set it forth? 

MR. MAXWELL: That is set forth in the -- the 
government's response to the interrogatories which we filed, 

I 

and I believe our date on that letter is — that is a letter 
directed to Mr. Curtis, dated March the 8th, 1974, with a 
copy provided to the Court. 
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In ParaGraph D on Pace 2 of that latter, the para^rsch 
\ starts off indicating how an individual goes on that list, and 

what the Bureau of Prisons considers its authority, statutory 
authority, to place an individual on this list, and then 

C 

the second paragraph on Page 3 contains the catecories of offense 
or background of the innate for which one may go on that list. 

It is the respondent's position that since the 
8 ji stamp "special case" clearly indicates only the following * that 
this inmate shall not be transferred without prior authority 
of the Bureau of Prisons at Washington, that institutional 
rehabilitative functions are not denied the individual as a 
result of this classification. That an individual can, co on 
furlough, an individual can go to the Community Treatment Center 
in New York City. I tnink Mr. Ianelli is an example of that, 
who was a petitioner in this case, and who did co to the 
Community Treatment Center, and that the various other 
functional programs which the institution maintains are not 
prevented from takino effect by this designation. 

19 

If an individual was to take part in a procran, would 
require a transfer, then a prior approval of the Bureau in 

21 i Washington would be obtained. But that this authority can be 
obtained over the telephone by the case manager. 

And it would be the Government’s position that their _ 

!' 

^ 24 that the petitioners do not suffer adversely as a result of having 

i 

25 their file stamped "special case". 

• i; 
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And there is aiso a parole claim wnich nas Leer. 
forward here, and all of the present petitioners were denied 
parole, and sore of then did pursue an administrative remedy 
claiminc their denial of parole, and the rovamrent is preoarcd 
to submit to the Court an affidavit from the parole board 
concerning what effect, if any, there is from the designation 
"special case", and I would file this affidavit at this tire. 

THE COURT: Well, now, I assure we will have arguments 
on this later, but I think at the very outset I should ask you 
point blank whether or not your statement today is a chance of 
position from the government's position in Massiello wherein 
it was conceded bv the government that the classification results 
in additional restrictions in the prison and adversely effects 

j 

the chances for early parole? 

MR. MAXWELL: Well, your Honor, at least as to these 
petitioners, that would be the government’s claim. My understand¬ 
ing of the situation in Massiello was that that was a habeas 
corpus action based on cne denial of parole to Mr. Massiello whan 
he was denied parole on the basis of supposed oraanized crime 
links. 

THE COURT: Now, the authority for the various categories 
which would lead one to put a special offender category on a 

I 

prisoner's file is,according to you, founded in 18 United States 
Code, 4042? 

MR. MAXWELL: That's correct, your Honor. 
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THE COURT: How about that regulation referred tc by 

Mr. Davis? 

MR. MAXWELL: May I see the regulation? 

Your Honor, the regulation that Mr. Davis was 
referr-* to is the stamp is — is the effect of that 
regulation. That is, the policy statement which contains that 
7 || stamp is also indicated on Pare 2 of our response, is, in 

jj 

fact, that — from that policy statement, and that this is the — 
more or less the Bureau statement on trims*ers of prisoners. 

THE COURT: But that is separate and distinct from the 
special offender list category set forth in your answers to 

12 interrogatories, is it not? 

13 MR. MAXWELL: Yes, it is, your Honor. 

THE COURT: Mow, where is the special offender 

15 f designation placed on the file? At the prison or at the Bureau 

16 of Prisons in Kashinrton? 

17 i MR. MAXWELL: It would be at — it would — what 

18 takes place is that the case manager would initially upon his 

19 review of the documents concerning the inmate send a designation 

20 to the head of that — the case managers at Danbury who would in 

2 1 turn refer it to Washington. Washington, the case management 

22 branch, would then send back a notice to the institution this 

23 »en is now on the special offender list, place "special case" 

24 stamp on his file. 

25 i THE COURT: All right. Now, the "special case" stamp 
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on a prisoner's file can core about really froir two overall 
source*. One, the regulation; and, two, the authority that you 
claim comes from 18 United States Code, 4042? Richt. So if 
I picked up a prisoner's file and didn't look in it, both the 
file and the records would indicate that he was a special 
offender, and from that, at least from the surface of the file, 

I could not determine whether the reason he's a special offender, 

ji 

I a special case, is because he has a codefendant in another 

i • 

prison and the Bureau of Prisons does not want him transferred 
to that prison inadvertently, or, whether the reason is because 
he's a bank robber? 


MR. MAXWELL: That is correct. From the stamp in and 
of iteself, the only thing that would be apparent would ba the 
words: "This inmate may not be transferred without prior pr.sor. 

authority." One would have to review the file itself in order 
to — or contact Washington in order to find out the exact 
reason for this particular inmate being placed on said list. 

THE COURT: Now, you have perhaps answered this, but 
just so the record will be crystal clear, what is the 
i0 government's position with respect to the practical and 
21 actual effects from a special case designation? 


M&. MAXWELL: The government's response is that, given 

23 j an inmate requesting a furlough, should he be within a certain 

24 custodial situation, I believe you have to be in minimum 
custody, all things being equal, the only thing that would prevent 

I 

SANDERS, GALE & RUSSELL 

ClHTiFlCO STESQ. « PE *4FMC«T£«i 

! 7.S0 MAIN ,TRE£f 

li 


Ohs rui Iprt I • »»*rrr 


7 



16 







5 

i 

7 

8 
9 

10 

11 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


1« 

him going on furlough should he be a special case, would be his 
case manager seeking approval from Washington. And this, depending 
upon the instant situation, could or could not be crranted. The 
special case designation would not prevent the individual from 
going on furlough. Authority from Washington would have to be 
received for him to go on furlough. But that, in and of Itself, 
would not prevent it. And given the appropriate situation, 
this can be done telephonically. 

i 

THE COURT: Well, it would also affect transfer, too? 

MR. MAXWELL: Yes, given a certain inmate makinq a 
request to be transferred, say to the — from the FCI, Danbury 

to Allenwood Prison Farm. The inmate would submit the request, 

* 

!■ it would be reviewed at the institution and supposedly arantad 
along at the institution, the Bureau of Prisons in Washinctc.i 
would be notified, and then they could either accede to the 
<, request or deny the request, and this could also be done 

i! 

telephonically if a given situation became — 

r 

THE CGUPT: Do I understand you correctly, when you 
state that it is the government's position, that the special 

case designation affects furloughs and transfers, but nothina 

j! 

i* else? 

i! 

MR. MAXWELL: Furlouohs, transfers and the possibility 

»; 

of certain other institutional programs, such as a JC trip or 

a Yokefellow trip to various religious grouos that upon occasion 

| . ! 

do go out of the institution, also CTC activity, something which 
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h« would be leavino the institution from. The special case 
designation would affect that in that Washington would have to 
authorize this prisoner taking part in this as opposed to 
authorization on the institutional level beina the same for most 

prisoners. 

THE COURT: All rirht. Then, is it fair to say that 
it might affect a. y type of release whereby the prisoner leaves 
the prison, but does not affect any institutional programs or 
riohts or privileges within the prison? 

MR. MAXv/ELL: I believe that would be correct. 

THE COURT: Now, is parole a release fror prison? 

MR. MAXWELL: That is correct, your Honor. However, 
the parole is a different ccteqory here. The parole board were 
to grant parole to a prisoner, the special case designation 
would not prevent him from leaving the institution. 

THE COURT: So it's your claim that it has no effect 
on whether a prisonar is paroled or not? 

MR. MAXWELL: Yes. I believe the petitioners' claim 
is that — and I hope I'm not putting it unfairly — but I 
think their claim is that the parole examiners upon considering 
an inmate for parole, seeinc the special case designation, then 
will deny parole. 

THE COURT: All right. Finally, do we know how many 
special offender files there are at Danbury, say, in March or 
February? 
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PASQUALE CATALANO, called as a witness, 

havincr first been duly sworn by the Clerk of the Court, 
was examined and testified as follows: 


THE CLERK: Will you please 3tate your name and 
5 address for the record? 

THE WITNESS: Pasquale Catalano. Danbury, 

7 ;j FCI, Connecticut. 

jf 

8 DIRECT EXAMINATION 

If 

• »' 

9 BY MR. DAVIS: 

ft Mr. Catalano, how lonq haveyou been at Danbury? 

' 1 A Approximately einhteen months. 

ft And you are serving a sentence for three years pursuant 
13 !; to a conviction for interstate transportation of stolen 
<4 securities? 

15 A Yes. 

! 

16 ft And while at Danbury, did you become aware that you 

17 had been made a special case? 

13 A Yes. 

19 ft Would you please tell the Court how you became aware of 

2 c that? 


21 A Well, around December — around February, of — January 

2 ? February of 1973, I was called into my case worker's office. 


23 ;j ft Who is your case worker? 

24 A Mr. Smithors and he told me there seams to be some 

2 f kind of a conflict, that he had gotten a note or there was some 

ij 

I 

I 
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15 

16 

17 

18 
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kind of a note up front that we were going to kill & witness. 

When I say "we", I mean my codefendant, Mr. Ingoglia. And he 
was going to place me on the special case list. However, he said, 
■I'm a little confused about it, I want to find out." 

So about two or three days later I went back in to 
find out what had happened. So he didn't want to discuss any 

I ; 

more about this note that he had mentioned. However, he said, ”1 

am putting you on the special case list." 

i; 

I said, "Well, what do you want to do this to me and 
my family for?" 

He then in turn says to me, "Well, from your file," he 
says, "it's — it's not me that's doing it." He says, "It’s yonr 
file. The attorney — no — your probation officer is the or.c 

i 

ii 

thatput you on it." 

i' 

So I said, "I can't understand it." I says, "This 
wasn't mentioned to me." 

He says, "Well, this is" — another thine he says, "You 
also associate and stay with an inmate by the name of Henry 
Uvino." 

Which I'm — which — "That's the only people that 
I can associated with at the tine," I told him. 

i 

So he says to me, "Well," he says, "I'm puttino it 
in for you." 

ft Excuse me. He said that he was puttinn it in fer you? 
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23 


* 




K That he was putting it in. He said, "I'm requootinc 
that you bocore a special cese." 


So tire went by. He called re back again, he told r.o 


— he says, "You have been placed on the special case list.’ 1 


And again I says, "Why did you do this to me?" 


He in turn says, "I am not doing it to you, it's in 


8 your file,” he said. 


I said, "Well, who put this in my file?' 


'The probation officer. 


ft Did you ever ask him what it was in your file which 


12 led him to think that the designation was r.ecessarv? 


A At this tire I did, but he says that's not — he 


U says, "You would have to go through the courts to eet that kind 


15 of information." 


So I says, "Who did it? 1 


Again he repeated, "Your probation officer." 


Well, by that time, I turned around, I got in touch 


with ray family, I had them go see Mr. Luciano. 


Who is Mr. Luciano? 


k The probation officer. 


In New York? 


23 ii k In New York. He in turn told my family that ha never 


24 requested me to be a special case. He never knew that I was even 


a special case. That the task force or nothing in New York 
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was ever involved in any part of my case from what he knows. 

So now my family cara and told me this information. I 
4 *ant in# I asked Mr. Smithers -- I says, "You told me the 
probation officer is the one that made me a special case.” 

6 So he says, "Oh, did I?" He says, -It must have been 

7 the attorney general, than." 

8 I says, "Well, how can I get to see this file?" 

9 ;! He says, "Take it to court." 

So I got in touch with my lawyers. I asked them to 
apeak to the attorney general, which they did, they implied — 
cams back to me and told me that he known nothing of me bein«' a 

13 special case and he never requested me to be a special case. 

14 N ° w r I went back in to see Mr.Smithers a.tain, I want 

15 ift# i says to him, "Now, listen, Mr. Smithers, you told m a once 

16 »y probation officer. You told me the second time 

ii 

17 it was the attorney general. Now, I had them both checked out 

il 

and neither one of them say I arc a special case and they don't 

19 • v * n have any reason why I should be a special case." 

20 H « said, "Well, it's in your file." 

21 '! * said, "That's all you keep telling me: in my 

22 file, in ray file. What’s in my file?" 

23 ii So with that, he was a little disturbed, he pulled 


24 j! out ray file, he says, "Over here." 

25 1 aay«# "Can I read it?" 


750 MAIN STREET 


SANDERS, GALE & RUSSELL 

CE«TiFiED * PE HCPOITCWJ 


ri- 4i iprw ■■ f » » 





Catilc.ro - direct 7.5 

lie says, "Me,'' i-. which he read — he said, 'll've 
taken theassurption fro*" your file that it states that you 
knew the Callo brothers fro’-’ an allerad police blotter in ;’ew 
York City." 

I 

And I said, "That makes na a snecial cace?" 

i 

Ql Did he tell you anythin® rore about it? 

A. No. At that tire it drooped, and I couldn't do no rore 
about it until new re re die 3 care in. 

Qi Did you at any time — any tire near this ti^e talk 

ith vany other members o' the prison staff about the special case? 

A. MO. 

0 Did you take any steps to have the. desiruation removed:* 

A lot until I had to take it to court, which was in 

Septerber, and at that tire, they ca~e ur with the new 
remedy, because we didn't have that adrinistration reredies 
Mr. Maxwell mentioned. 

Qi What did you do to net — to have it reroved? 


A What did I — I went to — I put a brief in. A show 


20 cause 


21 Q. Did you do anythin® administratively within the Bureau -■ 

i 

22 within the prison? 

i 

23 A Yes, I filled out the administration ramedy to — the 

2 4 administration, first, which I applied. 

'i 

«! | 

2c Q Excuse me. 
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MR. DAVIS: Your Honor, may we have this marked 
ao Petitioner'3 Exhibit for Identification? 

THE COURT: Yea. 

A Actually, I didn't start that until after I went — 

I started that after — that first originally cane out only 
in September# and I was notified — August or September, anyway 

8 '! 

• — *nd I wasn’t notified until the parole board — that's when I 
start taking my action. 

& Mr. Catalano, I show you Petitioner's Exhibit for 
Identification No. 1, and ask you if you know what it is? 

* A It's administration remedy, yes. 

& Does your sicrnature appear on it anywhere? 

4 A Rirtht here. 


15 

16 

i* 

c 

17 

'i 

18 

19 

20 
21 
22 

M 

i 

23 | 


MR. DAVIS; We'd like to offer that in evidence, 
your Honor. He has no objection. 

THE COURT: There being no objection, it may be 
marked as a full exhibit. 

(Petitioner's Exhibit 1 was received in evidence.) 
Q. Mr. Catalano, when did you file your appeal in the 
institution? 

A November 6, 1973. First remedy. 

ft Did you get an answer — what was — you asked for 


24 

25 


I 

I when you filed your appeal? 

A I asked for several things: 


A, wish to confirm that I 


I 
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5 

6 

7 

8 
9 

10 

11 
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wa3 a special case or a special offender; F, I wish to 
have a special case and special offender removed from nr/ filo; 

C, am I eligible for Halfway House, furloughs, emergency or other¬ 
wise. Outside ground maintenance details as long as I am 
a special case. 4, work release; 5, education trips, holiday 
trips. D, I wish to confirm that the parole board did consider 

I 

the fact that I am a special case when making their decision. 

& Did you get an answer from the institution? 

A Yes, I did. 

& When did you gat that answer? 

A Their reply was 11/29/73. 

& And what was their answer? 


A "You have been designated a special case by the 


11 

15 Bureau of Prisons, Central Office, because of information from 
investigation reflect a probable link with organized crira 

'j 

17 ! | activities. The designation ’special case’ in and of itself 

• i 

it 

18 does not preclude community program or furloughs, you have 

19 participated in one community religious retreat to the Yokefellow 

20 group. Question D can be answered by the parole board. Reguest 

21 j| for removal of special case designation is denied." 

ii • 

22 it & At any time did anyone in the prison staff tell you 

»j 

23 anything more about what they meant by organized crime? 

1 * 

24 A NO. 

I; 

25 ft Did you appeal further after institutional denial? 
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A. Yes, I want right into Mr. Smithers’ office. In 
fact, I gaw him a copy of it. 

THE COURT: Just hold up one second. 

You may complete your answer. 

A. I went right into Mr. Smithers' office and I showed 
him this. I says, "It says here that I'm allowed furloughs 

8 and what have you.” 

9 He says, ”0h, no," he says, "That — the way it reads 
there,” he says, "it only means it's possible, the individual one 

I said, "I don't understand, you tell me to put a 

12 request in, I put it in, I follow it, and this is — and you stii: 

13 tell me I can’t have it." 


15 which 

16 

17 

i 

18 

19 

20 


So the next remedy I took was to the Bureau of Prisons, 

MR. DAVIS: Your Honor, I think the record should 
reflect at this point that the witness has been 
answer — continuing to read from the appeal he 
filed and the responses he received. 

THE COURT: Very well. Go ahead. Then what did 


2 ] you ao? 

22 A I sent — I sent — they have — after you get done 

23 ! ths administration remedies, your Honor, and if you don't 

24 !' lilt* the results, then you can appeal to the Bureau of Prisons, 

25 which they have another form which I then put in. But at that tir 


i* 

ij 
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I did not send a copy of the one that the prison sent ire 
back, so I in turn — they sent me back this letter — the 
administration remedy from which you filed on December 23, 

1973 stipulated in the center of the form that the complete form 
number BP-DIR-9 must accompany this appeal. "We are returning 
7 ' your appeal form since it is improperly filed without the 
3 cited attachment. If you continue to wish to have this appeal 
filed, you may refile this same form, but include the complete 
blue form of BP-DIR-9, which was returned to you Ly the 
associate warden. Further, the third page of the pink form 


, 12 BP-DIR-10 is to be kept for your own records." 

So then I turned around and I sent it out the way they 
requested it. And they — on my request at that time, was — 
initial request for removal of special case designated was denied. 
I hereby renew my request that the desionated be removed, and tha 
staff be instructed to disregard any such designation 


18 

19 

20 

21 j; 

22 

23 

I 

24 


and that the appellant be treated the same as an inmate who do 
not have such designation. 

& And what's the date on that appeal, Mr. Catalano? 

L 11/28 — 12/28/73. 
ft Did you receive a response? 

* I received a response on March 18th, 1974. 

"Reliable information pertaining to your — indicates that you 
were an active and subsidental participate in organized crime 
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activities involving the large-scale negotiable of stolen 


securities. In the fiew of this information, the Bureau of 
Prisons has placed your case in a special offender category, 
which in the filings are a variety of cases which propose 

6 portional special management of problems. This designation enables 

7 i closer control of transfer and some other correctional program. 

But does not affect most correctional programs. The court 

i 

record supports the designation in your case, and your appeal, 
therefore, is denied. Eugene N. Barkin, General Counsel." 
ft At any time, did anyone — sorry. 

12 At any time, did anyone explain to you which 


13 correctional programs were effected and which were not? 

A I was told none of them were. I couldn't go on any cf 


15 them. 

16 ^ You a member of organised crime, Mr. Catalano, whatever 

17 that means? 

» 

13 A No, I'm not. 

19 ft The government's responses to our interrogatories 

20 suggest that you have connections with the notorious Gallo brother 

21 of Brooklyn, and that you have acknowledged acquaintanceship with 

22 some of the more notorious elements in Brooklyn. Have you 

i ! 

N 

23 ji ever worked for the Gallo brothers, Mr. Catalano? 

A No, never. 

ft I don't suppose you know what they mean by the more 
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notorious elements in Brooklyn? 

A. Being in school. In the neighborhood I grew up in. 

ft Have you ever had a parole hearinc, Mr. Catalano? 

A. Yes, I did. 

ft When was that? 

A. In September 20th', 1973. 

ft Did the parole board come to a decision about whether 
to grant you parole or not? 

A. Yes, they did. 

ft Whet was their decision? 

A. Continued to expiration data. 

I'd like to mention the fact, your Honor, that I 
olso !z.z highly rcccmrendad for parole, and while I had a 
preparole hearing with Mr. Smithars, he told me, he says, "I 
don't think you got too much of a chance because Mr. Ingoglia 
didn't make it, and, after all, you are a special case." 

ft Did you ever have occasion to apply for participation 
in the Community Work Program? 

A. Yes, I did. 

ft When? 

A. The last one was about a month aero. 

ft The last one? When was — how many have there been? 

A. Two. 

ft When va3 the first one? 


•i 

li 
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& Around November. 

ft In connection with the first one, then, did you have 
any conversation with any memberof the prison staff about your 
application?. 

A Yes, Mr. Smithers. 

ft You remember the substance of that conversation? 

A He says, "We will — y^u — you won't be able to 
have this job. First of all, you are on a discipline action, 
a discipline report, and plus, that you are a special case." 

My second one went in, which I wasn't on any disciplir. 
action, I says to him, "Are you going to give me a work release 


job? 


He says, "What do you want,us to have the cons waitin' 


outside for you?" 

ft Who is "he"? 

A Mr. Smithers, my case — my case worker. He says, 
"What do you want? The cops waiting outside for you?" 
Naturally, I was denied. 

MR. DAVISt Your Honor, may we have this marked 
as Petitioners' Exhibit 2 for Identification, please? 
THE COOPT* Yes. 


I have also as far as — 


MR. MAXWELL* Excuse me, your Honor. 


THE COURT: Yes, just one moment. 
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MR. MAXWE .Lt I realize this is a court hearing, 
however, I think that the witness should respond to 
questions put to him by Mr. Davis instead of — 
some of the questions are not responsive -- the 
answers, rather. 

THE WITNESSt You did ask me if I applied. 

THE COURT: Hold up. Your lawyer will pick it 
up. Pick up the question. But he wants to mark an 
exhibit first. 

Go ahead, Mr. Davis, do you want to mark th»t 
exhibit? 

ft That conversation, Mr. Catalano, was in relation v.o tha 
denial of the first application or the sacend one? 

A. The second one. 

ft I show you now what has been marked Petitioner's 
Exhibit No. 2, and ask if you recognize it? 

A. Yeah. 

ft What is it? 

A. Denied. That's a form we go through through administra- 


' tion. 


THE COURT: For what? 

THE WITNESS t For work release. 

THE COURT: Work release. 

MR. MAXWELL: Your Honor, I have no objection 
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to this document. However, this docarent does contain 
tha naras of numerous petitioners and evidently sore 
institutional activity with them, and — 

THE COUFT: Not relevant to these proceedinrs. 

MR. MAXWELL: Not relevant to these proceedings. 
THE COURT: Can you stipulate to what it disclose 
MR. MAXWELL: Yes. Evidently, down in the lower 
portion of this Petitioners' Exhibit 2, petitioner 
Catalano is evidently requested a job change and 
it says "denied, CWV, H there are approximately, I 
guess, 20 other inmate's names on here who are not 
petitioners in this action who made 3oma requests. 

It is possible to just — 

THE COURT: Is it dated? 

MR. MAXWELL: It's dated 3/14/74, your Honor. 

THE COURT: All right. And there's a stipulation 
that that indicates his request for work release was 
denied? 

MR. MAXWELL : There is an indication the name — 

I think we can possibly ju3t circle Mr. Catalano. 

It mioht effectively draw the Court's attention to 
it rather than have the Court — 

THE COURT: All right. Durina a recess, why 
don't you mark it so I'll be able to pick it up much 
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easier later? 

35 

3 

ft 

Did you ever discuss your — 


4 


MR. DAVIS: Now, that's marked, do you 

have any 

5 


objection, Mr. Maxwell? 

i 

6 


MR. MAXWELL: No. 

1 

7 | 

i 


MR. DAVIS: We would like to offer it. 


8 


THE COURT: It may be marked a full exhibit. 

1 

9 


MR. DAVIS: Thank you. 


10 


(Petitioners' Exhibit 2 was received in evidence.) 

11 

ft 

With regard to either of your requests for participation 

1 a 

• 4 

inthe Community Work Program, did you talk to any other prison 

13 

officials 

outside of your case worker? 


14 

A. 

Ho. Excuse me. 


15 

| 

ft 

Yes. 


16 

A 

What do you mean by other prison officials? 

Like the 

17 officer? 



13 

ft 

Anybody else employed by the prison besides 

your case 

19 

worker, associate warden. 


20 

K 

Oh, sure, I spoke to — the actual man that 

filled 

21 ' out the application for ne. 

i 

| 

| 

22 j; o 

Who ie that? 


23 

j 

Mr. Panaciccio. 


24 

‘ ft 

Do you know what his position is? 


25 

1 

JL 

i 

i 

He*s a correction officer. 



li 
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ft And did you have a conversation with him about the 


application? 


A. Well, I asked him about —"does he have a job 


opening?" 


8 me?' 


And he says, "Yeah." 

And I says, "Would you — could you consider hirino 


10 worker." 


He says, "Of course, just give it to your case 


Then I had Mr. Carroneo, I think his name is, fill 


it out, and he gave — he highly recommended me for the job. 
ft Did you get the job? 

A Ho, special ca^e, I couldn’t get it. 
ft Did you ever have occasion to apply for a transfer 
to another correctional institution? 

A Yes, I did. 

ft When was that? 

A Around March of last year. 

ft To what institution did you want to go? 

A Allenwood. 

ft Did you discuss that application with any number of 
the prison staff? 

A My case worker, 
ft Mr. Smithers? 
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A. Yea. 


0 Jo you remember the substance of that conversation? 

A. He said first that you would have to get your 
custody changed, tod then — 

& You were at that tiire — 

A. I was at that time, I believe, medium. He says, "You 

would have to get your custody changed," and then he says, 

"You wouldn't be able to go, anyway, because you are a special 
case." 

Q. Did you ever get your custody changed? 

A. Yes, 1 did. 

Q. And you are now minimum custody? 

A. 3een over a year. 

0. During this last year, did you have occasion to 

apply for transfer to Allenwood or any other place, again? 

A. No, I was told no, I couldn't go. 

Q> Did you ever have occasion to apply for transfer to 
a halfway house? 

K No. I — I didn't — i'm not eligible yet, but I 
have had discussion with the — upon it with my case worker. 

£ You discussed the matter with your case worker? 

A. Yes, recently. 

0> What did he say? 

K I'm eligible. In another four or five weeks. I’m 
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eligible. He tells me, "Well, Mr. Ingoalia didn't get it 
because of a special case, and I don't think your chances are 
any different." 

ql you are sure that he made reference in that conversatio 
to Mr. Ingoglia not getting it because he was a special case? 

JL Special case. 

ft Did you have occasion to apply for furloughs at any 

; time? 

A Yes, 1 did. 

C!i And when was that? 

r 

A I applied January 3rd, put it in — and then I put 
again February 27th, and I put another one in March the 7th. 

gt Starting from the beginning, why did you want to gat 
out on furlough? 

A Well, I want a social furlough, I have some problems 

ii 

with one of my sons, I wanted to see his psychiatrist, visit his 
school. 

Qi Is your son in school now? 

i! 

A Yes, he is. I got him in. 

* 

Q. In connection with your first request, then, did you 

|| 

get — did any — did you get the furlough or were you denied? 

j) 

A Well, the first ore, I was denied, b causa they says - 
because I was told that the new policy statement wasn’t ready ye 

ii 

but as soon as it is, they'll consider — the administration wiJ 
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■> 


5 

6 

7 

8 
9 

10 

11 

.12 


consider — give me parole — giving me a furlough, which 

they — they approved re. 

Q. Excuse me. Were you told why they wanted to 
wait for the new policy statement? 

A. They said I didn't come under the headino of — 

A. You weren’t eligible? 

A. I wasn't eligible, right. 

q, Did they explain why under the earlier one you were 

not eligible? 

A. No. 

& What happened — did you then wait? 


! 

i 


i 




13 A. Well, then, I waited and the policy came in, around 

i' 

li ». February 27th, I therefore put it in immediately and at that — 

15 that week I went in and asked Mr. Smithers if ha was putting 

16 rr» up for it, because I had seen several names and mine wasn't 

17 one of them that was up there. 

I 

ig He says, "No." He says, "I'm going to put a few other 

19 ones in first, and then I'm going to take yours up probably 

li 

20 next week." 

ii I says, "I don't think that’s fair at all." 

21 

t! 

So, actually, what he did was — nobody went up that 

22 

week, the following week I did go up, and I was approved for 

23 | 

it, and then on a Friday it goes before the warden, and so forth, 

24 ; 

,, !| and I was approved there. That was on the 7th, I believe, of 

2j , 
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March. 


5 

6 

7 ! 

8 
9 ‘ 

II 

10 


12 

13 H 

14 

!i 

is 


16 ■ 

1 


17 

18 

19 '• 

20 1 

1 

21 ' 


22 i! 


23 

24 


25 I. 


Around the 13th or 14th of March, Mr. Smithers called 
me into his office and asked me to sign — to put my initials 
on a copy — copies. I said, "What's this?" 

Qi Copy of what? 

JL Copies that he was sending out to Washington. 

I said, "What’s this for?" 

He says, "Well, we can't give you a furlouch unless 
Washington okays it." 

Ql Did you ask him why that was? 

JL Yes. And he says, "Because of special case." 

So he had three copies in his hand. He made 
photostatic copies. He gave me two. 

And I said, "Well, what's the third one?" 

He says, "Well, that’s a personal — that's just — 
just Bureau." 

Then I waited from — now, this is March the 13th, 

I waited till April — April 16th. 

Qi During that period, did you do anything to try to 
find out what the status of your request was between the date 
in March and the date in April? 

K I don't quite follow. 

Qi Did you ask anyone to help you find out what was bein 
vVme with your request? 
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A Well, I spoke to the AW, Mr. Aguero. 
ft AW? 


4 

5 

6 

» 

7 ! 

8 II 

9 

il 

10 

i; 

12 

13 


16 ' 

i 

17 

i 

18 
19 


20 


21 


! 


A Yes. 

ft Excuse me, AW stands for associate warden? 

A Yes, it does. He told me — he says, "You are a 
special case, and the policy statement says no special cases will 
get furloughs unless it goes through the Bureau of Prisons, 
so you just have to wait." 

So I waited five weeks, and the answer ca!T« back. 

ft What was that? 

A Denied. 

ft Were any reasons given you for the denial? 

A Well, I asked for it and I was told that 1 was 

denied and I should -- I said, "Well, you knew" — to my case 
worker, I says, "What was the answer?" 

Their answer was that I can counsel my son in the 
visiting room. I seid, "Do you mean to tell me that the United 
States government, Washington, would give me an answer like that 
about my son?" 

So he said, "Well, if you want to see it, take me to 


„ i; court. 

22 


23 


24 


25 


ft While you were waiting for an answer from Washington, 
did you at any time ask any staff member at the prison to 
call Washington to find out what was happening to your application? 
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A. Several tinges. 

ft Did anyone do that for you? 

A. NO. 

ft Did anyone explain why that wag notbeino done for you? 
6 A. Just wouldn't do it. 

Cl Has special case designation affected your life at 

i 

i! 

8 Danbury in any ways other than those you have described? 

9 A. Many ways. 

10 ft For exanple? 


11 


12 


15 


16 


17 


18 

19 


21 

22 


23 I 

| 


24 


25 


A, I feel I didn't net parole, for one. 

ft Inside the institution in the way people treat you? 

A. Oh, many fellows don't want to associate with me. 

ft The fellows, other inmates? 

A. Other inmates, they're afraid they're going to oat it 
the way I got it from associating with another inmate that slept 
in the next bed to m. 

ft Do you have any medical problems lately? 

A. Yes, I have. 

ft Which are related to this special case? 

A. Yes. 

ft Will you please explain that? 

A. Well, I recently just discovered that I had a rupture, 
and I went up to — went up to the hospital and spoke to 
Doctor Jersak, originally, because our M.D. wasn't — was out 
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of town, and ha discovered, he told me, "You have a rupture 
and you should be operated on it." 

I says, "Can I haveit done here in Danbury?" 

He says, "I see no reason why not, it's a simple 
operation." He says, "I'll get to talk to Mr. Zamecki." 

So he vent to speak to Mr. Zamecki, and then he told 
ns I should go see him. I went to see Mr. Zamecki, ha told me, 
"Well, we got to take this operation to Springfield." 

I said, "Springfield? I only got like six, seven 
months left. Why do you have to go three thousand miles for 
an eight-minute operation, can't you do it in Danbury or let 
me go under my veterans' administration riohts?" 

He 3ays, "You are a special case." 

And at that time, that was the end of that. 

I asked him again the other day, I said, "Have you 
reconsidered having me go to Danbury for an operation or to a 
veterans' administration?" 

He says, "I can't do that. You are a special case. 
Don't you understand that?" 

MR. DAVISt Your Honor, when we were questioning 
about the furlough applications, I neglected to have 
marked two exhibits. I don't intend to have Mr. 
Catalano read from them, but I would like to have them 
introduced. 
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Te¬ 
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16 

17 


15 

20 

21 

22 

23 

24 


THE COURT! Shew them to Mr. Maxwell. 

MR. DAVIS: Can we have them marked — 

THE COURT: Show them. Show them to Mr. Maxwell. 
Maybe he'll agree and we'll save a double marking. 

THE WITNESS: Is that the furlough thing? 

MR. MAXWELL: Your Honor, X have no objection 
to the request which was put forth by Mr. Catalano 
for a furlough. 

THE COURT: Okay. Exhibit 3. 

MR. MAXWELL: Excuse me, your Honor, I do object, 
though, to some attachments which are attached therotc 
I don't believe they're pertinent to the purposes 
of this hearing. One is a letter from the hich schrxj] 
addressed to — I presume it's Mr. Catalano's wife* 
another is a letter from — I believe it’s a psycholo< 
concerning Mr. Catalano's son. I have no objection 
to the request for the furlough, but to the attachment 
going along with it, I do object to those. 

THE COURTt When you requested the furlough, did 
you put those attachments on it? 

THE WITNESS: Yes, your Honor. 

THE COURT* Objection is overruled. 

MR. DAVIS* And for Exhibit No. 4, Mr. Maxwell? 


i 

\\ 
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MR. MAXWELL: I didn't eee it. 

(Petitioners' Exhibit 3 was marked iri evidence.) 

MR. MAXWELL: The government doesn't object 
to that. 

THE COURT: All right. Exhibit 4. 

(Petitioner's Exhibit 4 was marked in evidence.) 

I 

MR. DAVIS: I have just two more questions. 

I 

THE COURT: Maybe they should be marked. 

MR. DAVIS: I'm sorry. 

Q. Two more questions, Mr. Catalano. First, at any time, 
either before or after you were classified "special case", did 
anyone tell you what the evidence was which led then to conclude 
that you were a member of organized crime? 

A Yes. Mr. Sraithers told me that it came from an 
alleged police blotter in New York City off the GAllo brothers, 
that's all. 

i 

Ql That's all? 

A That's it. 

Q Okay. Were you ever given any opportunity to challence 

the claim that you were a member of organized crime or to show 

somehow that you weren't? 

A Never. 

MR. DAVIS: I have no further questions, your 
Honor. 

SANDERS. GALE 6 RUSSELL 


CEWTiriCO jtenOTyPI ntPOM’tws 


on* rui i ortu • roccr 










J 


Catalano - c<.oss 


A. Yes, 


ft And when you initially vent to the institution, you 


were in medium custody? You ware a medium custody prisoner? 


K No, close custody. 


ft To your understanding, up there is close custody — v> 


are the ranges of custody, close, medium, minimum, is that how i 


goes? 


A. Right. 


And that certain, shall we say, privileces or 


activities aro available tc an inmate depending upon his 


custody, is that correct? 


Right. 


So that if ar. individual is in close custody, he c...n '* 


do certain things that an individual who is med im custody can? 


Right. 


& And when you first went to the institution, you wore 


close custody? 


A Right. 


0> And did there come a time when you were medium custody 


K You get classified. It's four to six weeks, everybody 


gets classified, you automatically — they i 'ide what you are 


then. 


ft So you were then classified as medium custody? 


K Right. 
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& And then, at the present tire, what is your custody-* 

A Minimum. 

» NOW, Mr. Catalano, did you — hava you had any 

5 

disciplinary infractions up there? 

6 A 

*• °h r of course. 

0 And when your conversations with Mr. Smithers and 

8 requests for certain — to attend certain activities, your 

disciplinary infraction, you had interfered with one of those, 
did it not? 

A Cne. yes. 

ft Now, Mr. Catalano, are youa member of the croup called 
13 the JC’s? 


Yes. 


And do you participate in JC's activities? 


Yes. 


17 l! And do You have any office in the JC's? 

A No. Not any more, but I did. 

19 !j ft °h. What did you have? 

ij 

A I what'a the name? I gave out pamphlets, I helped 
look at the book to pick out movies. 

2: ; ft W#r * y° u *h« President of the JC's o r anything like 

23 that at Danbury? An officer in the group? 

24 THE C0URT| The court reporter can't pick up a 

35 shake of the head. 


7 SO MAIN STPEET 
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ft You claim you are ineligible? 

A. I know I'm not eligible. 

MR. MAXWELL: I don't believe I have anythin® 
further at this time. 


THE COURT: Redirect, if any. 

MR. DAVIS: Yes, your Honor, a few questions. 
REDIRECT EXAMINATION 
BY MR. DAVIS,: 


ft Mr. Catalano, Mr. Maxwell made reference to a 
conviction in New York. When was that? 

A 1962. 

ft So that's approximately 12 years ago? 

A Yea. 

ft When was the last time you saw Larry Gallo? 

A 1960, Sixty about I960, '61, somewhere in that 

area. 


ft How often did you see Larry Gallo in that period? 
Did you see him every day? 

A NO. 

ft See him every week? 

A No. Whenever I bumped into him on the street, jus 
like you bump into a neighbor or something. 

ft Did your relationship with Larry Gallo go further 
than bumping into him on the street and saying hello? 


,t 

Sanders. gale a russell 

• CE«T ncoifCNOT.Pt HCBQ^rtMj 

I* /«. ^ maim cfotrr 


1 


4 






MARIANO 


INGOGLIA, 


called as a ui tr.e3s , 


having first been duly sworn by the Clerk of the Court, 
was examined and testified as follows: 

THE CLERK: Will you please state your nat.? 
and address for the record? 

THE WITNESS: Mariano Ingoglia. Danbury, 
DIRECT EXAMINATION 
BY MR. DAVIS: 

& How Iona have you been at Danbury, Mr. Ingoglia? 

A Eighteen months. 

0 You are servina a sentence of two and a half years? 
A Yes. 


Conviction of interstate transportation of stolen 


securities? 


Yas. 


& And you are a codefendant of the petitioner 


Catalano? 


A Yes. 


ft While at Danbury, did you ever learn that you had 
become a special case? 

A Yes. 


ft Would you pleaee explain how it was that you learned 


23 ji that? 


A I was called in by my case worker, Mr. Smithers, and 
he told ine I was being mada a special case, and I asked him 


I! 7SO MAIN r ,TP?Fr 
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why, and he told me that, well, Catalano ia a member of the Gall 
mob and I was convicted with him, so, I'm a member, too. 

& Are you sure that’s what he said? 

A Yes. 

Cl And you are not addino to it? 

K Yes. 

0 When was this conversation with Mr. Smithers — take 
place? 

A. In February. 

THE COOPT: Of what year? 

THE WITNESS: 1973. 

0 This is the first occasion on which you had been told 
you were goino to be made a special case? 

JL Right. 

Qi In the responses to the interrooatories, the 

governments seems to have said that you were made a special 
case — I'm sorry, that was dated somethino else. I withdraw 
that. 

Did Mr. Smithars give you any reason in that conversat 
or in any other conversation for your being a special case besid 
your association with Mr. Catalano? 

K No. 

d So, as far as you know, as far as you have been toxd, 
the only reason is that you are a friend of Mr. Catalano and 
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and ha's & member of the Gallo mob? 

A. Yes. 

ft Did you ask to see any — 

A Yes. 


7 j 
i 

3 


2 ! 


23 


ft 

A 

ft 

A. 

ft 

A. 

ft 

A. 

ft 


Did he mention any documents, any government reports? 

ie8, He tha * waa in my preaentence report. 

And did you ask to sea the presentence report? 

Yes, I did. 

*■- 

Did you see it? 

NO. " -— 

Were you told what was in it? 

No. 

v-ere you told the source of what was in it, whether 
it was a government officer or — 

A Well, I was told that I would have to go get a court 
order if I wanted to see it. 

ft So this date, you don't know what's in that report? 

A No, sir. 

ft Did Mr. Smithers at any time mention your association 
with other inmates in the compound as a reason for your being 
as a special case? 

A Yea. Henry Uvino, that I met in West Street when 
I waa — when I came into jail, I slept above him. And when I 
came to Danbury, I was socializing with a special case. 
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ft Did you at any time seek to havn the desic-naticn 
removed from your files? 

A Yes. 

ft What did you do? 

A. I put in a remedy to the associate warden, 

ft When was that? 

A I don't recall the date, 

ft Approximately? What month? 

A I don't know offhand the exact date, 
ft Was it late la3t year? Early this year? 

A It was — I believe it was the end of thi 3 year, las 

year. 

ft And did you cat an answer to your request? 

A Yes. 

ft What was the answer? 

A Denied. 

ft What were the reasons? 

A Believed to be affiliated with organized crime; ther 
was another reason that I don't know. 

ft Did the answer give you any r ore of an idea of what 
organized crime referred to? 

A NO. 

ft Have you ever had a parole hearing? 

A Yes. 
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ft When? 

A. July# 1973. 

ft And did the board of parole come to a decision on 
whether to grant you parole? 

A. I was given: continued to expiration, seriousness 

- w , * 

of the crime. 

ft Before your parole hearing# did you have a conversation 
with any member of the prison staff? About the parole? 

A Yes. 

ft And which involved the discussion of special case? 

A Yes. 

Ql Do you remember that conversation? 

A ill# I was — I was recommended for parole, ry ca .;2 

worker# but I was given the idea that being a special ccse I 
shouldn't hope on it. 

ft Who gave you that idea? 

A Mr. Smithsra . 

ft How did he give you that idea? 

A Verbally. 

ft Do you remember approximately what he said to you? 

A Not the exact words. 

ft Did you ever have occasion to apply for transfer to 
another institution? 

A Yea. 


SANDERS. GALE 5 RUSSELL 

C t • T i F • E O SU'iO T » RIPQMTIhJ 


I 





Ingoglia - direct 


Whan was that? 


K I appliad — this was verbally, now. i asked to co to 


Allanwood. 


And whan wasthat? 


I would say about eight, nine months ago. 


Whom did you ask? 


My casa worker. 


Your casa worker is Mr. Smithers? 


Yas. 


And did you get an answer? 


No. I was turned down for being a special cas* 


W^re you turned down in writing? 


& Who turned you down? 


A Wall, he said it wouldn't — I was I wasn't materia' 


for Allanwood. 


& Do you know whether anybody besides Mr. Smithers was 


involved in reviewing that application? 


A NO. 


0 Did Mr. Smithers, in tailing you that you weren't mate: 


for Allanwood, give you any idea of what that meant? 


A Wall, I presume that it meant because I was a special 


ease, 


0 But aside from your presumption, did he — did he say 
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anything more to explain it to you? 

A. No. 

ft Did you ever have occasion to apply for transfer to 
a Halfway House? 

A. Yes. 

0. And when was that? 

A. February 29th of this year. 1974. 
ft And did you go to the Halfway House? 

A. No. I was denied. 

ft Before you were denied, was there — what was the 
institutional response when you applied for it? 

A. When I applied for it, the institution rocormw><? rv 
q, Did the case worker recommend it? 

A Yes. • 

ft Did anyone else — prison recommend it? 

K Yes, the advisory committee. 

Qi And what happened after — do you know what happened 

after the advisory committee recommended it? 

K It was pendincr the Bureau of Prisons' approval. 
ql The Bureau of Prisons in Washington, D.C.? 

A. Yes. 

ft And how do you know that? 

K It stated on the application. On the — the 
classification sheet. 
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ft What was stated? 

A. Approved CTC pending Bureau of Prisons' approval. 

Q. Do you know whether anything else was sent with your 
application to the Bureau of Prisons in Washington? 

A. No. 

ft And you got an answer from Washington, I take it, you 

•i 
»| 

8 j said? 




15 


16 


A 

0 

A 

called me 
0 
A. 

& 

A 


Yes. 

Did you get a written answer? 

Well, I didn’t get a written answer, my case worker 
in. He let me read it, and that was it. 

What was the answer? 

Denied. 

Were any reasons given? 

Yes, the nature of the crime. The nature of the 


offense • 


IS 


X ■ 


23 
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ft Does the name Vincent Sabellico mean anything to you? 
A. Yes. 
ft Who is he? 

A Codefendant on a case. 

ft Do you know where Vincent Sabellico is now? 

A Halfway Uouse in New York. 

ft And he was convicted, as far as you know, of the aame 
offense of which you were convicted? 
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K 

| 

K 

Yes. 


ft 

Did you ever have occasion to apply for a furlough? 


A. 

Yes. 


ft 

1 

When was that? 


’ A. 

I applied several times. I believe five tires. 


' i: 1 • t4rted '■•bruary 9th or 10th, Ilk. that, and I never ,ot a 


direct no or yes yet, and if. April 30th now. j 3ust b .. n 


kicked around. 


ft 

Who is kicking you around? Did you cet an answer 


from the 

institution? 


A. 

Well, right now, it's in Washington. 

V 

io |( Qt 

What nappened — do you know what happened before it 


was sent 

to Washington? 


15 A. 

It was approved by the — my committee. My team. 


ft 

And it was sent — then, after that — 


A. 

Pending approval of Washington. 


ft 

Do you know when it was sent to Washinoton for approval? 

• 

A. 

Not exactly, no. 

t 


5 9 

Do you remember when your team at the institution 


*l 

approved 

it? ; 


22 1 A. 

•1 

i 

Yes, about two weeks ago. 


23 }j 
i. 

THE COURT: Do you know whether or not furlough 

It 

24 i! 

V 

requests go to Washington if the prisoner does not have 


*■ * *1 

ji 

a special case designation? 

• 


i 

.« 

. 

1, 

SANDERS, GALE ft RUSSELL 

_ 

• ! 
ii 

C£CT,» to *Tf.OtvPE >E°ONU»t 





55 

Ingoglia - direct 


83 


THE WITNESS* No, it doesn't go to Washington. 

THE COURT* Who decides whether you go on furlough 
ordinarily? 

THE WITNESS* The team. The team and the advisory 
committee. 

THE COURT* What is the team? Tell roe about that. 

THE WITNESS* The team consists of Mr. Smithere, 
Mr. LeBlanc and Mr. Spencer. That's our case team. 

Like I belong to D team. 

THE COURT* To your knowledge, are there members 
who belong to the D team who are given furloughs whose 
requests did not go to Washington? 

T3E WITNESS* Yes. 

THE COURT* After the team approves it, what is yot 
understanding of where it goes next? Or is that it? 

THE WITNESS* When the team approves it, they send 
it to the advisory committee. 

THE COURT* Who is the advisory committee? 

THE WITNESS* The advisory committee consists of 
the associate warden, Mr. Edwards, and I don't know 
the rest of them. There's five or six. 

THE COURT* And if they approve it, then it is 
final? 

THE WITNESS* If you are a special case, it goes 
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to Washington. 

THE COURT: I rrean if you are not a special . 

THE WITNESS: You go on furlough. 

THE COURT: But if you are a special case, it ia 
your understanding that there's a third tier? 

THE WITNESS * Yes. 

THE COURT* A third step? 

THE WITNESS: Yes. 

THE COURT: Is that correct? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

MR. DAVIS: Your Honor, we are prepared co offer 
the Bureau of Prisons policy otatea-ant cn in;.ate 
furloughs — 

THE COURT: All right. 

MR. DAVIS: — at this time. 

THE COURT: Show it to Mr. Maxwell. 

MR. DAVIS: Shall I have it marked for 
identification? 

THE COURT: Show it to Mr. Maxwell, and if he 
agrees to it# we'll save a double marking. 

MR. MAXWELL: Your Honor, I would object to this, 
because I am advised by some of the officials from 
the institution that this is a draft of a policy 
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statement, but it is not the official policy statumcnt 
THE COURT: Do w« have the official one? 

MR. DAVIS: Is thi 3 the official ona? 

MR. MAXWELL: Your Honor, I just checked with the 
officials, and the one that -- second one that Mr. 

Davis has given me appears to be the ona that is 

I; 

3 i the official one, and the one that is in effect. Ther 

ji 

is soma underlining ink and some circling on Pace 3 
of it, which, as long as it is not linked directly 
to this case, I have no objection to it. 

THE COURT: I will ignore the underlinino. 

0 

It may be marked Exhibit 5. 

(Petitioners : Exhibit 5 was marked in ovicenca.i 

BY MR. DAVIS: 

ft Mr. Ingoglia, other than the other things you 
have described, has being a special case at Danbury affected 
your life in other ways? 

K Yes, there are certain people there that don't want to 
socialise with tee, walk away with me, if we hang around with 
you, we'll be maybe a special case by case workers, also. 

You a member of organized crime, Mr. Ingoglia? 

Mo, sir. 

Do you know the GAllos? 

No, air. 
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ft At any tine before you were made a apeeial case, did 
anybody on the prison staff tell you that they were thinkin, 
about doing that? 

No, air. 

0 At any time before or after you were meda a apeeial 

jj C ***' did “y®®* connected with the prison tall you what 
evidence was being used to make you a special case? 

A* No, sir. 

ft Were you at any time given any opportunity by anyone 
connected with the prison to deny this claim that you were a 
member of organized crime? 

’ : A no, sir. 


! 5 


23 


^ i 


MR. DAVIS: I have no further questions. 

THE COURTi Cross examination? 

CROSS EXAMINATION 

BY MR. MAXWELL: 

ft Is it fair to say, Mr. Ingoglia — 

Ingoglia, sir. 

Goglia? 

Ip goglia. 

Ingoglia? 

Mr. Ingoglia, is it fair to - y that you don’t know 


A 

ft 

A 

ft 

A 

ft 


why you are a special case, is that correct? 
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FONTANA, called &8 a witness, 

having firnt been duly sworn by the Clerk of the Court, 
was examined and testified as follows: 

THE CLERK: Please state your name and address 
for the record. 

THEWITNESSj Donald Fontana. FCI, Danbury. 
DIRECT EXAMINATION 
BY MR. DAVIS: 

& Mr. Fontana, how long have you been at Danbury? 

A Fourteen months and ten days. 

0 On what day did you arrive at that address? 

A February 28th. 

0 19732 
A 1973. 

0 After being there for a while, did you learn — 

THE COURT: What were you there for? 

THE WITNESS: Pardon? 

THE COURT: What were you there for? What 
sentence? 

THE WITNESS: Two and a half year sentence, 
ft And the crime was? 

A Possession of stolen goods. 

ft Did you learn while being at Danbury thatyou had 
been made a special case? 

A Yes, I did. 
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MR. DAVIS t May I have this marked as Pet-t-*.r.ers' 
Exhibit for identification? 

There's an objection, your Honor, I was rtir .7 
to offer the sentence computation sheet with the 
"special case" stamp at the bottom. 

THE COURT: What's the objection? 

MR. MAXWELL: Relevancy, your Honor, there's 
no claim — ths government has admitted that hr. 

Fontana did ha /e the "special case"stamp on his file. 

THE COUPT: If it is admitted, it is only 
duplicitous, than. The objection is overrulei. 

MR. MAXWELL: I'd object on the grounds :f it 
beino duplicitous, also, your Honor. 

THE COUPT: Well, it may lead to evidence. 

Counsel for the plaintiff wishes to introduce this 
evidence throuch a document, and despite your 
stipulation, he's not forced to go along with the 
stipulation. So as long as there ie no challer.--* 
to authenticity, the document is clearly admissible, 
ft Mr. Fontana, I show you what has been marked Petitioners' 
Exhibit No. 6 . You recognize it? 

K Yes, Z do. 

0. Whet ie it? 

A It's e computation sheet. 

i 

| 
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Fontana - direct 

Q. What*8 computed on it? Is it your sentence 
computation sheet? 


106 



K 

Yes. 

5 

ft 

And is there any indication on that that you would 

6 

be marked 

as a special case? 

7 I' 

K 

Yes, on the bottom, this black lettering here. 

8 !' 

& 

And what's down there? 

y ■ • 

A. 

"Special case" — 


ft 

Okay. 

l I 

A. 

— stamped. 

i ) 

& 

Thank you. 



THE COURT: What was the date of that? I thought 



that was taken off? 

ii .! 


MR. MAXV7ELL: That was one of my claims, your 

16 


Honor. That at the present tine with regard to 

17 : 


this inmate, that — if — 

15 1: 


THE COURT: At the present time, but when was he 

19 

11 


a special case? 

X.-J 


MR. DAVIS: This was dated June 6th, '73. 

ll 

2« i 

t« 


THE COURT: All right. 

22 ! 

li 


MR. MAXWELL: So if the record can indicate 

1; 

23 !j 


that at the present time this is not an authentic 

II 

11 i 


document with regard to this individual — 

JL Z 


THE COURT: WE will find out. He's on the 


iL 
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stand, w.ke him through it. 

ft How did you learn that you had been made a special cacj, 
Mr. Fontana? 

A. Mr. Lefebvre, my case worker, called me in one day. 
ft When was that? 

A. That was back in June of — either May of June of *73. 
ft And what happened when he cabled you in? 

A '73. And he said ha received from a government source 

a letter stating that I was affiliated with organized crime in 
Northern New Jersey. 

ft Did ha tell you what that government source was? 

A No, he wouldn't tall me. 

ft Did ha tell youwhat was thought to be the nature of 

your affiliation with organized crime? 

A He wouldn't tell me that, either. 

ft Then what happened after he told you that he received 
that latter? 


A Wall, I ask him about it, I says how could I have 
aomethingdone about it, and he told me that I could write to 
Washington. 

ft Did he tell you — excuse me. Did he tell you what 
he was doing with the letter? 

A Yes, he said he was going to stamp me ”organized 
crime". 
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103 





□ 



q, He said — he said that he was going to stamp you 
"organized crire"? 

A. The information that he received, 
ft Yes? 

K Was good enough for him to stamp me "organized crime". 

I Organized crime. 

li 

s ft Did he say that he was going to stamp you or he was 

going to request that the Bureau of Prisons stamp you? 

A. No, he said he was going to stamp me. 
ft Did you see him stamp your file? 

A. No, not actually. But he said he would put it on. 

0 

ft Okay. Did you ask anyth in a about the effect" of fc^ir.c 
a special cese? About what that would do to you'/ 

A. Yes. And he says that would mean that he would have 

to — do all your time, you won't make parole and no 
furloughs, you know, whatever other things — 

q Are you sure he told you — he told you that this 
would be what would happen because you were a special case? 

A. Yes, he did. 

-,| Qt Did you ask him how to get —you said you asked him 

■>2 how to get the designation removed? 

2 -. j* A Yes. 

24 ;j ft And what did he tellyou? 

A He said there's a two-member board in Washington, 


ii 

II 


rnfr r 
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or comathir.g, that if I would write to their and, you kr.cv, 
ask then psopla, and then th.-jy would send somethin back to 
him, that would be the only way I could have it taken off. 

& Did you have any other conversations with your case 
worker about the designation? 

( 

A. Yes. The next day I went back to him again, because 
I couldn't see where he got it from, where he got his information 
from, and he referred me to Mr. heys, that was — he was 
chief classification and paroles at the time. 

Ci Did you go to Mr. Keys? 

A. Yes, I did, and he referred ne back to Mr. Lofebvre. 

ft Did you go back to Mr. Lefebvre? 

A. Yes, I did. 

Q, What happened then? 

K The same thinrr, they gave me a runaround. 

()i Did you get any more information? . 

K Well, the information, he was repeatin© himself — 

a Okay. 

K — you know, time after time. 

Oi At this second meeting, did Mr. Lefebvre say anything 
about his recommendation for your parole? 

K Yes, he did. 

Ci What he say? 

A He said I will not make it, I will not make parole. 
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& Did he say why ycu would r.ot make parole? 

A. because of the "organized crime" stamped on -us. 
ft Did he tell you whether he was caoino to recommend that 
you be paroled? 

A. Yes. He said he wouldn't recommend me. 

ft Had you had any conversations with Mr. Lefebvre before 

j! 

this in which you discussed whether he would recommend you for 
parole? 

A. Yes, I did. 

ft And what had he said at those times — at that tins? 

K He says maybe he would recommend six month 3 to a year 
setoff. But then, as soon s he told nva about the organized 
crime part, he says, "You won't make parole." 

ft Did you ever discuss your classification as a 
special case with any other member of the prison staff? 

A. Just with Mr. Keys. 

ft Did you ever try to get the designation removed? 

A. Yes, I did. 


•n 

ft 

Did you ever file 

an administrative 

appeal? 

2 « 

A. 

Yes, I did. 



22 


MR. DAVIS: 

Please mark this. 

There'e no 

23 !| 


objection. 



•>. 

z.-4 ii 

ll 


THE CLERK: 

No objection? 


*• !; 


MR. DAVIS: 

No objection. 
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THE CLERK: Petitioners' Exhibit No. 7, your 
Honor. 

(Petitioners' Exhibit 6 was marked in evidence.) 
ft Do you recognize Petitioners' Exhibit No. 7, Mr. 

Fontana? 

A. Yes, I do. 

ft What ie it? 

A It's administrative remedy sheet, 

ft Is it ore that you filled out? 

A. Yes, I did. 

ft And what was it you were askino to have done? 

A. To have the special case removed from, my Jile. 
ft To whom did you cive this form? Was this ror the 

prison or for Washington, D.C.? 

A. The prison. 

ft And did you get an answer from the prison? 

A From Mr. Grzegorek, the associate warden, 
ft Did you get an answer from the associate warden? 

A Yes, I did. 

ft Will you read his answer, please? 

A "You have been designated a special case by the Bureau 
of Prison, Central Office — Office, acting on the recommendations 
of the chief of classification for all FCI, Danbury. The 

I 

. i 

designation of special case was made because information from 

i 
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• 

investigation reflects a probable link with organized criro 
activities, request for a special case designation removal 


denied. " 



ft 

Are you a member of organized crime, Mr. Fontana? 


A. 

No, sir. 


ft 

You know the Gallos? 


3 A. 

No, sir. Only what I read about. 


ft 

Afteryou were denied by the institution, did you appeal 


further? 



A. 

Ye3, sir. 


ft 

What did you do? 


A, 

" e hdd * " there was more forms to fill out after 


to at, and 

then we started a proceeding in depth. 


ft 

Did you ever — did you ever file — did you ever 


appeal through administrative channels to Washington? Another 


form like 

this was sent to Washington? 


A 

Yes, yes. 


ft 

Did you ever get an answer from them? 


A. 

No, not that I could recall. 


r, ft 

Did there coma a time after you had already had 


;; vour administrative appeal denied when you learned that the 

72 designation had been removed? Did anyone tell you after this 


: i that they 

took the designation off? 

€T 

A 

No. Oh, 1 was called into the office, that was in 

. i 



• 
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February? 

ft Yes. 

A. That it has been reroved, Mr. Lefebvrs called r.e dcvri 
February 14 th. 

ft And what did he tell you? 

A. He said he received a letter from the Bureau of 
Prisons in Washington that I be removed from special case. 

ft Did he tell you why you were being removed f: cm special 

case? 

A No, only because he had the letter from — 

ft Did he tell you what was in the letter? 

A. — Washington. No, he didn't. 

C- Did ha offer to snow you the letter? 

A No, he didn't. He said to me, "I don't know if you 

ever were or what," he said, "but you are off now." He say3, 
"That means you can have your furloughs, the Halfway House and 
whatever." 

ft So it's your testimony that your case worker told you 
that by removing the special case designation you would now be 
eligible for Halfway House and other things — 

i 

A Yes. 

ft — which you wouldn't have gotten otherwise? 

A Right. 

ft Okay. Have you ever had a parole hearing? 
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PAUL E. SMITHERS, called as a witness, 

having first baan duly sworn by the Clark of the Court, 
was examined and testified as followsi 

THE CLERKi Will you please state your naira and 
address for the record? 

THE WITNESS: Paul E. Smithers. 4 Sky Drive, 
Bethany, Connecticut. 

DIRECT EXAMINATION 
BY MR. MAXWELL: 

.ft Mr. Smithers, are you employed? 

A Yes, sir. 

ft In what capacity? 

A I*m a senior case manager for the Federal Correctional 
Institution, Danbury, Connecticut. 

A Would you tell the Court what the case manager does? 

A Essentially, the case manager has combined responsibili 
of acting as chairman of the treatment team, and in general, 
monotoring and counselino the individuals assicmed to his case 
load. 

ft Would you explain what the treatment team is? 

A Treatment team consists of three members, each of which 

are independent of each other, the chairman, as I havementionec, 
is the senior case manager. He is with the classifications and 
parole department. A counselor is assigned to the team, which 
is under the chief security supervisor. An education member is 
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THE WITNESS* I'm saying aa far as our determination 
at the institution, it doesn't affect him. We 
recommended him just as we would recommand anyone else. 

' THE COURT: You you will admit that if he 

wasn't SC, he’d be at a Community Treatment Center? 

THE WITNESS: This, essentially, I think, is 
correct. 

MR. MAXWELL* I don't have anything further at 
this time, your Honor. 

CROSS EXAMINATION 
BY MR. WIZNER: 


ft Mr. Smithers, in your considering inmates for a report, 
is it part of your job to prapare a progress report tor 

the parole board? 

A In some cases , yes. 

ft How long does that report normally run? 

A You mean in lencrth of number of paqes? 

ft Yes. 

2 ^ A Two or three. 

2; ft If an inmate is a special case, do you call attention 

i 

22 to that fact in the progress report? 

A It depends on the circumstances under which the progress 
report is written; it is required that we write a fresh progress 

report if one has not been made within 90 days on any case that 
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Smithers - cross 
we refar to the Bureau. So if the prooress report was 
referred to the Bureau for something like a community program's 
consideration, then we nay deal with the special case issue. 

If it were written simply for parole, it ie entirely possible 
that it night not be. There’s no set determinate. 

q. Did you prepare such a report for the parole board 
for Mr. Incoglia? 

A. Yes, I did. 

q. And did you call attention to his designation a3 a 
special offender in that report? 

A I don't re.i11 if the — if I called attention to that 


in the one I prepared for the parole board, I do know that I 


called attention to tnat in the one I prepared for tha bureau. 

Qt I see. Now, the one for the parole board, if you did 
call attention to the fact that he was a epecial case or on 
special offenders list, what would be the purpose of that? 

A It would be essentially explained in the prooress 
report itself, in other words, if I mention special case in 
the progress report, I also say in the progress report why. 

If you are referring to the last progress report I prepared on 
Mr. Ingoolia, which mentions his designation as a special case, 
there should be a notation in there that the reason, as I 
pointed out, is because he's bf 4 no referred, either that, oi 
in the cover memo, one or the other. 
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& Is there any regulation or Bureau of Prisons pciic-* or 
guideline given to you which instructs you to include thct in fc;.j 
progress report, the fact that someone’s a special case? 

A. No. It's a matter of the individual case. In some 
cases it would be appropriate, in others it would not. 

G So that you did include it in the report ef Mr. 
Incoglia', why did-you do so? 

A, Well, if I included it in the report to the Bureau, 
it would be primarily to point out to them that I was referrino 
this individual for a community procrram. And the reason I /as 

reforrinc him is in the first paraoraoh of the report. If it 

# 

were included in a parole report, it micht Well be -.ecause th^.-a 
was another cod^fendcnt wnc was also cor in a up at otr.tr 

institution, so thay might want to insure thet their parole 
grants were equivalent or something like this. 

& Well, let me be more specific. In a parole — in a 
progress report dated June the 12th, 1973, which I will 
show you in a moment, you make two separate references to the 
fact that Mr. Ineoolia is a special case? 

A. Right. 

& Perhaps I'll show you this and we can discuss it 
better. 

MR. WIZNER: May I have this marked as an exhibit, 
even though it's not our case, your Honor? 
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THE CLERK: Any objection? 

MR. WIZNER: Apparently there is no objection. 

v t 

Can I have it marked for identification? 

MR. MAXWELL: You can have it marked for 
identification. 

MR. WIZNER: Very well. 

| * | 

THE COURT: What's that, Eric? 

THE CLERK: Petitioners' — 

MR. WIZNER: This is Petitioner's 8 for 
Identification. 

THE COURT: 8 Petitioners'. 

0 

MR. WIZNER: Yes, your Honor, procrc3s report 
dated June the 12th, 1973. 

Ql Mr. Smithers, on the first page will you read the 
sentence in which the words "special case" are renticned? 

A. The one underlined? 

"This individual is a special case due primarily to the 
organized nature of the offense, the sophistication that it 
involved, and the possibility o “ its connection vLch organized 
crime." 

0 Now, later on in the report, there is another 
mention of that, is there not? Referring to Pace 3 of the 

j 

report? Would you please read that sentence? 

K "This individual is on the special offenders list, and 
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his offense seems to involve sore rather sophisticated ornanizat.o 
However, he h«s a limited arrest history and did not encounter 
difficulties with law enforcement agencies until 1965? while 
institutionalized he has maintained clear conduct and conformed 
to rtaff instruction, it would therefore seen an appropriate 
time to attempt 

The team feels the individual deserves a parole recommendation 
and accordingly — and recommends accordingly disregarding the 
magnitude of the offense." 

ft Very well. Now, would you tell me one mom tire 
why you make two mentions in this report of the special case 
designation of Hr. Inaoclia? 

A. Essentially, it is explained in the first sentence. 

At least to my mind. I'm pointing out to the parole board that 
this is an organized offense, and there may be nurerous 
codefendants, so if they're looking for a precedent on the issue 
of accountability, they can simply look to his codefendants 
and look at past parole decisions — 

ft Basically, what you do in that sentence, you set 
forth the reasons which initially prompted you to suocre3t that 
Hr. Ingoglia be placed on the special offender list? 

A Yes. 

* 

ft Your suspicion that he might ba involved in oroaniz-sd 
crime and the organized nature of the offense which he committed” 
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Slithers - cross 
And so the purpose was to call that to t! a attention of the 
parole board? 

A. To the parole boardor anyone — 

0 . Very well. 

A. — readinn the report, yes. 

MR. WIZNER: Your Honor, we'd like to o r fer this 

i ! 1 

5 !; as a full exhibit. I understand that Mr. Maxwell 

objects. 

THE COURT: What's the objection? 

MR. MAXWELL: Your Honor, the witness hasn't 
testified in any way inconsistent with it. There '3 
been no offer of proof as to why this do current 
should be placed in evidence at this t._ i. 

THE COURT: Actually, part of it is in evidence. 

He read from it. What other purpose do you have? 

MR. WIZNER: The offer of proof, your Honor, is 

3 just to have in the record the fact that this label 
follows the inmate wherever he roes, even as to custody 
even when it comes to the — a recommenation that he 

be released on parole, that follows him. 

THE COURT: That's already in evidence, and the 
, , two parts you want to be in have been read into the 

! i i 

4 j record. So I'll sustain the objection on the ground 

I already have the information. 
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MR. WIZNER: Thank you, your Honor, 
ft Mr. Smithers, do you know, only if you know, what the 
legal authority is for employing uhe special case 
designation procedure? 

A Legal authority, the only thing that I'm positive 
of is what's been referred to here in coi t. 
ft And what is that? 

A Is a section of the United States Code, 
ft That's the section which requires the attorney g 3 neral 
to provide for the safety and care of prisons? 

A I assure so. 

# 

ft Are there any renulaticr.3, guidelines, policies 
or other written documents which set forth the 3uacici ca^e 

designation policy, because there's nothin r really said about 
it in 40 — in Federal 18? 

A No, I’ve seen memorandum from tire to tire dealing 
with the various aspects, but no clear policy statement, no 
single policy statement. 

ft How does a case worker find out about the special 
case procedure? 

A You mean now, or at the time that I -- I came on the 

job? 

ft At the time you care on the job and now. 

A Okay. I was taken under wine by a senior case manager 
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for approximately four months, ar.d qiv«!-. all the writt'.:'. 
instructions, including the memoranda to read, and then «as 
simply OJT'ad, on the job trair.inc, trained on the job. 

ft Whathappens now wher a new case worker cores into the 
new system, how is he informed of the special case prococure? 

A. Well, essentially, we have cot a very vacua situation. 
The Bureau is attemptinc to construct e sincle policy statement 
on npecial case designation. It '3 really a moot point unlos3 
we get somebody in the next month or so. 


13 


THE COIJ*>T: Wait a minute. I don't understand 
that. What's moot? 


THE WITNESS: Well, rioht now, Judet, a new man 


15 

16 
17 


18 


19 


20 


21 

22 

23 

24 
35 


coming on could examine the dr>-lt o w the upco:'ine 

policy statement on special designations. Whether 
or not he would actually have an effective — a 
policy statement that was in effect, would depend on 
whether he came on now, a week from now, a month from 
now, it's in the process now, but it's subject to 
chancre. 

ft Mr. Smithers, in the response to our intarrocatories 

1 

I* 

furnished by the government, the following statement i3 
;j made: "The followinn categories of offenses or background of the 
inmate are reasons for placing one on the special offender 

if 

list: state prisoners, Ku Klux Klan, protection cases, organized 
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crime, threats to the President, labor rackets, narcotics, 
commercialized car theft, carblinr, extortion, prostituticr., 
interference with justice, bribery, fraudulent bankruptcy, 
conspiracy, bank robbery, threats acainst the Director of the 
Bureau of Prisons." Have you ever seen a regulation, a Bureau 
policy or a memorandum which « ihat? 

A. Not to my knowledcre, no. 

ft So that the fact that sorsbody's involved in 
cemercialized car theft or fraudulent bankruptcy wouldn’t 
immediately triccer in your mind the thought that: perhaps I 
should consider special case for this inmate? 

0 

A. No. 

ft .cid want I have read you have never heard before? 

A. Not that I recall. 

ft To the best cf your knowledge? 


ft And not seen it in writing? 

A I have seer, several different portions of that. 

But certain items in there are vacue, such as Ku Klux Klan. 

ft So there's no one document or memorandum or instruction 
shaet or traininc manual which tells you how to handle these 
special case designations, it is just kind of prison lore amonc 
the staff who gets it and who doesn't? 

K This is essentially correct. In cases where there’s a 


jj I'jO MAIN ST8EET 
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A. This is the basic form that an individual puts on 
the information that would go on his social furlough form, 
ft And does thatform contain staff endorsemanta? 

A Mr. Scalzo again indicates — 
ft Would you read that endorsement, please? 

A "This man has been in mi' shcp 15 months, is not an 

escape risk, has been in minimum custody over 13 months. This 
furlough would enhance family relations. This request is 
a follow-up of three others." 

MR. W1ZNER: Will the Court indulge for one 
moment, please? 

ft Mr. Smithers, how many social furloughs is an inmate 
permitted, say, in a year? 

♦ 

A The eligibility criteria allows one furlough _ 

institution within each three-month period for an individual 
who has over six months on his sentence left. For an individual 
who has less than six months on his sentence, he may receive 
a furlough once each ronth. 

ft And how long is that furlough for? 

A This is dependent upon the request, the nature of the 
!' ro, 3 ue3t for the furlough, and the recommendation of the advisory 
ft And what's the minimum length of tine that an inmate h 

i! . 

to be away from the institution for it to be characterized 
as a furlough? 
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7 


n 


17 


'.2 


A. There is no minimum or maximum. 

& I see. 

A. Other than I think the Bureau has something « 

30 days, but they say normally — 

ft So that if someone left the institution for t-.ree 
hours, that might be considerd a furlough? 

A. The Bureau in their policy statement defines furlough 
as any unescorted leaving of the institution, I believe. 

ft Now, in computino the maximum number of furlounha 
an inmate Is entitled to, would a Yokefellow religious retreat 
count into that computation? 

0 

A. I'm not sure I understand your question. In other 
words, csuld a man no on a social furlcucr., core bsch ; 

the next day go on a Yokefellows furlough, is what you are 
asking? 

ft That's close. 

A. Yes. 

ft You just testified Jiat there is a limit to the 
number of furlOMghs that an inmate can have, the limit differs 
aa to whether or not he has less or more than six months to 
serve, and I was just asking that in computing whether or not some- 


23 |j one has reached hla maximum number of furloughs, whether you 
2* , «ould figure in u religious retreat, such as the Yokefellow 
retreat. 
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Smithers - cr'/.?. 


the fir9t judgment on a t;.~- lai case is made by the 

case worker? 


THE WITNESS: WE rev!, w it, yes. 

THE COOPT: All right. 

THE WITNESS j And if w« feel that it ia appropriate, 
w* fill out the request form and send it to the — 

THE COOPT: Let’s stay on this level now. I’he 
file cores in, ordinarily, you review the filo, right, 
is that correct? 

THE WITNESS: Rieht. 

THE COOPT: And at that point, you make a 
determination whether a file should ba leveled 
"special cl se” or r.ot ; is that correct? 

THE WITNESS: If there's information we feel 
is appropriate, yes. 

THE COOPT: You are mxvin a a judgment, is tnat 
correct? 

THE WITNESS: Yes. 

THE COOPT: All riche. So as you ait there — 
and I don't want to overs'-mnlify it, I must get in 
my mind how this system vc*-.'Vs — as you oit there, 

you know you are going to make a determination that :.iay 

i 

affect the prisoner's sta.- at Danbury, don't you? 

THE WITNESS: Yes, i r. A- 

l 

j 
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SBlithers - cr> -* 217 

THE COOPT: All ri' New, do you open z bcs*:, 
do you look at a docur.aa* . •**> you look at a h tr.cbcc.; 
to detannine how, in what '^tegories a ran should bo 
placed in a special case, y0u do that? 

THE WITNESS: No, si, . 

THE COURT: All right , so you must make a mental 
judgment, is that correct? 

* THE WITNESS: Yes,aii. 

THE COURT: Now, you tell re the categories 
that you would look for in a man's file before you 
would initiate a special designation by 

superior officers. You t*‘. l me the catecories you 


use. 


THE WITNESS: Anyth!v•* that would clearly 
indicate a need for him he followed from Institution 
to institution. The poss■.>.ility that he was as*-suited 
at a previous institution the possibility that his 
ofrense was such — of a : •?>mandous nature as far 
as notoriety goes, that t'-,- Bureau would want 
to be advised so that th-*.** can pass on, if they 
received questiors, clear .ndications that the 
offense may well have in-w..ved an extremely organized 
criminal operation, indir.» :-ions that the man may 
be, for example, a threa : >.© the President, something 


• I • ' i aifM n r t*rc 







Sir.! the r3 - cress 21- 

like this, where he's clearly assaulted a public s' .. 
in the pact, essentially, tease. 

If tnere are other areas, I simply pick up t .c- 
file and oo in and talk to the boss. 

THE COUPT: Who is tha bos 3 ? 

THE WITNESS: Mr. Edwards is rny present boss: cn 
this case we're discussing, it was Mr. Killian Kays. 

THE COURT: Now, how many prisoners at Danbury 
do you have under special case designation? I believe 
you said five. 

THE WITNESS: On my team. 

# 

THE COUPT: Right; and how many altogether 
do you have or. ycur t*?an? 

THE WITNESS: Your Honor, I'm not aware of 
the figure. Mr. Edwards — 

THE COURT: Certainly more than five? 

THE WITNESS; Rinht. 

THE COUPT: Would you say fifty? 

THE WITNESS: I would say that was way over. I 
would say well, I believe he has that information 
available, I’d say in the area of twenty, twenty-five. 
Out of roughly eight hundred. 

THE COUPT: Do you look to see, in addition to 
the categories you mentioned, whether the man ha 3 
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Snither3 -cross 21> 

been found guilty of conspiracy? 

THE WI 72 *ESS: No, sir. 

THE COURT: Dank robbery? 

THE WITNESS: No. 

THE COURT: How, let's just taka that latter 
category, bank robbery. A man may very well have 
been coining off a sentence of about fourteen to 
fifteen years at Atlanta or Lewisburg before He even 
gets to Danbury, right? 

THE WITNESS: Rioht. 

THE COURT: So that if a man's been conyi''* , .-»d ot 
ben* robbery fifteen year ago and he's or. hi 3 
way out, to get him acclimated to the community, 

because as a practical matter, he's a low security 
risk, because he '3 certainly not going to try and cscaua 
after spending fifteen years in jail, you don't cc.-.sicer 
him a special case just because ha was a bank robbery, 
do you? 

TIIE WITNESS: No, sir. If I mioht comment, -'-due, 

I wouldn't even consider him, had we received him 
on a twenty-year sentence just starting off, on 
the bank robbery alona, there would have had to r.i-.’e 
been some brutal assault, somethingthat would attnrt 

1 

notoriety. 

1 

i 
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Smithers - cross 220 

THE COURT: Now, fraudulent bankruptcy, does tha^ 
indicate to you someone that needs special attention? 

THE WITNESS: Here, again. Judge, you have got 
to consider the case by case situation. If we've got 
fifty million dollars involved, and it's entirely 
possible that we'll get a man tomorrow, the next 
day with this sort of thing, international bank 
manipulations — 

THE COURT: But that's more notoriety and the 
type of crime? 

THE WITNESS: Not essentially, I'm saying the 

» 

offense alone doesn't prompt tho desionati^n. 

THE COURT: Car theft? 

THE WITNESS: Here, again, I have many car 
thieves, none of them. 

THE COURT: Narcotics? 

THE WITNESS: Not unless it was an extremely 
we11-organized international operation. 

THE COURT: The 3ame with gambling? 

THE WITNESS: If there were a clear indication in 
the presentence report that this was part of an 
internation or wide-spread national operation, yes. 

But I have several gamblers with no special case 
designation. 


SAILERS GALE A RUSSELL. 
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THE COUNT: 


t 


t-.i.'. 


o r f. irsn, t*' 13 vculdrir 
to ferale i.n.T.atoa, .*.ica, that's rot a /:?, a 

federal crime in ar.d of iv.-slf, is it? Well, r.:v.r 

mind, you are not connected with females. Well, I 
know of no federal criro nn prostitution. And so fort: 
Lev e see. Interference with justice, do you know 
what that means? 


THE WITNESS: Certainly. 

THE COUNT: What docn it man? 

TI1F WITNESS: The tain i 3 self-explanatory, 
granted, it is a vague t rn. 


TI.E COUNT: Is there a crime on the tr:dferal bc.-.i 
called interference wit.-, j-ujic-i? 


THE WITNESS: Not to'my knowledge. 

THE COUNT: All richt. Now, how about state 
prisoners, are they automatically put in special 
case? 


THE WITNESS: State prisoners, I havenever had 
a state prisoner at Danbury. 

THE COUNT: How about the Ku Klux Klan? 

THE WITNESS: I have never had a Ku Klux Klan 
member, if ha was very prominent in the organization, 
a national leader or subleader, perhaps, yes, but 
here, again, this would a consultation with the 
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Smithers - cross 222 

Bureau, yes. 

TliE COURT: 30.7 about protection cases? Do you 
even knew vvr.at that nc-ans f if so, would you enliohtcn 
me what is a protection case? 

THE WITNESS: Cases that either need to be 
protected from their codefendants or constitute 
a threat to a < eddefendant. 

THE COURT; Custody risk, you have already 
explained that. 

THE WITNESS: Escape risk, yes. 

THE COUPT: And notoriety you have explained. 
Now, wo core to organized crire, ri^ht? vr.tl, 
actually , ;::o 31 of tne cases we have had we ‘:.v ,r ~i heard 

the term "organized crime" used, you have used it, 
counsel have used it, right? 

THE WITNESS: Right. 

THE COURT: Would you define organized crime for 

me? 


THE WITNESS: For the purposes of referral? 

THE COURT: Yes. 

THE WITNESS: The definition is unclear, even 
to me, but for thepurposes ofreferral, I use those 
individuals who in »ir presentence report there is 
a clear, unequivocal statement that they either 
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Smi there - cross 


■23 


admittsd or w*re known to participate in oreaniz*d 
erica, and if the 3tat3nwnt doesn't say "organized 
crime’, if it say "organised offense", or this 
sort of thing, this is insufficient. 

THE COURT: How about organized criminal 
activity? 

THE WITNESS: Thie is insufficient for an 
immediate request, I would probably consult with iry 
boss here again. 


THE COURT: All right. Now, do I understand 
that if a preaentence report or a U. S. Attorney 
writes to you and states that the offender i- a 
known cumber of an organized crire rino, that 
immediately starts you on your SC determination, is 
that correct? 


i 

I 


THE WITNESS: This has never occurred with my 
case load. Judge. At the present time, I certainly 
wouldn't. I would simply — due to the question of 
the special case designation, I would go into my 
boss and say this is what the U. S. Attorney says, 
what do we do from here? 

THE COURT: Well, 1 thought one of the reasons 
Mr. Catalano and others were on the SC was primarily 
because they had an organized crime reference in their 

SANDr:«, GALE & rtLLSELL 
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Srithers - cross 2.'.4 

presents nee report, or from the U. s. Attorney? 

THE WITNESS: That's hte presenters a report. 

The U. S. Attorney, hi3 reference was to the 
threat to the codefer.dant. 

THE COURT: So is it your testimony that if 
the designation was merely Organized crime" in the 
presentence report, you would not put him on 
special case, is that your testimony? 

THE WITNESS: If there was a clear, unequivocal 
statement that this individual was known by sore sort 
of authority that I could contact, should we reed 
further investigation, I would initiate the request. 

If the presentence simply stated soretning tc 
the effect this individual is known to associated 
with syndicate members, somethin® like this, no. 

THE COURT: John Ianelli was placed on 
special list as a result of presentence report 
dated November 1, IS71, Southern District of 
New York, linking him wita organized crime activity. 
You are telling me whatever case worker recommended 
special case for him was an error? 

THE WITNESS: No, sir. What I'm saying is that 
case which I handle, if — if that had been indicated 
by one of my cases, I would certainly have sore 


e a a* 
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Sr.ithers- cros3 22Z 

It's entirely possible th-t — 

I didn’t r?ad tie letter, I have no i^-i. 

THE COURT: And Donald Fontana's net your — 

THE WITNESS: No, sir. 

THE COURT: I see. But you are telling re 
that, at least as far as you are concerned, if 
the presentence report states this man is a known 
menfcer of organized crime, that is not enough for 
you to initiate special case? 

THE WITNESS: No, sir. Not unless there was an 

indication the task force states. 

THE COU/h • This is all the stub'- . jure wh:.t 

just rant-cr.ct ? 

THE WITNESS: If I received that presentence 

report today. 

THE COURT * Rioht. 

THE WITNESS: I would simply go into my boss 

and say, "What do we do?" 

THE COUPT: And who is your boss, again? 

THE WITNESS: Mr. Edwards. 

THE COURT: All right. Now, I take it, 
therefore, that if the presentence report says: he 
possibly is a member of organized crime, that's 
even weaker, is it not? 

S WDETf - CALC J« rt jC -- LL 
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SrJLthers - cross 

THE WITNESS; To ~a, it's weaker. 

TJi2 CCUTT: Richt. Ar.d word? such as "was 
a probable eerier o* organized crime/’ that's even 
weaker, is that correct? 

THE WITNESS: This is a matter of interpretation 
Judge. I feel, yes. 

THE COURT: All right. That's your testimony. 

If you don't think a statement saying he is t known 
member of organized crime is not stronger than a 
statement that say3 he is possibly or probably a 
member of organized crime, I can't contradict yon, b: 
to me, tr.e former is much stronger then t: ~ . ah ter? 

THE ;*!!.; EJS: I acme, Jud/a, probable is loos 
stronc than definite. 

THE COURT: And I suppose a statement saying he 
is associated or he knows or he has had contact 
with the notorious Gallo brothers in and of itself 
is even less? Unless the Gallo brothers are 
identified for you? 

THE WITNESS: What we're dealing with here is 
an isolated statement. I would need to examine the 
whole presentence. 

THE COURT: But if the presentence report had 
nothing else but those isolated conclusions, is what 

S A N Z E f- j \ j \ 4. - ^ KJV ’.i L. L. 
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Smithers - cros3 
I'm driving at, you would not initiate special case 
based on broad hearsay — 

THE WITNESS: No, sir. 

THE COURT: — accusations — 

THE WITNESS: — is that correct? All right. 

Now, you have mentioned several times 
Washington said, the Bureau said, and several times you 
said: they said, meaning someonein Washington, 

I just can't follow that. When you say "Washington", 
do you mean the Bureau of Prisons? 

THE WITNESS: Yes, sir. 

THE COURT: In Washington? 

THE WITNESS: Yea, sir. 

THE COURT: Now, is there someone there that you 
speak with or you write to oc that I can clear 
up what you mean by "they" and "Washington" and the 
"Bureau". Who would these men be? 

THE WITNESS: All right. Our immediate contact 
in the Bureau case management is Mr. Siccoli. His 
boss it Mr. J. D. Williams. Our memorandums from 
the warden concerning these matters are directed 
to Mr. Williams. 

THE COURT: Do you also talk to them on the phone? 

THE WITNESS: I have never spoke personally 

san:*- ' j i * l f i r? u; i e ll 
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Smithers - cross 
with Mr. Willirta, fcocavsa our regional cot;- itor 
is Mr. Siccoli, I have spoken tc bins severs -_~ 33# 

THE COUNTS So ord' — 

THE WITNESS: Excuse we. Dave Clark 1*. the 
present. 

THE COURT: — ordinarily, when you qet a 
denial, therefore, would you say that's based on 
documentary evidence sent to Washington, rather than 
on any telephone conversation you have had with thert? 

THE WITNESS: This is particularly true since "V 
in the initial phases of our new program, ar... we Co n\ 
want to delay their administrative proc i:s b tor*** 
calls that interrupt than whan thay'ra c.nn ~i~,a 
cases in wore depth. 

THE COURT: So I guess this is an appre. r iato tii 
to ask you: what is the difference between -..^e old 
furlouoh policy which was in existence when uu.s 

m 

suit was brought, and this new furlough poll--? What 
are the major differences? 

THE WITNESS: The major differences are vne time 
limit on the furlough and the number of furUnvchs 
has been expanded. There are some difference’ in 
technical referral. Because the furlough pointy 
was written in anticipation of our regional!.£rtion 

SA ; ’ ■> 'iui D R'. 
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Smifcher3 - cross 
proc833, where many of these cases may no longer 
be referred to Washington. 

THE COURT: Tell me about that? Is there a 
poeaibility that special case ap* — special 
case prisoners whose furlough requests have been 
approved in the — on the institutional level 

i 

by the team and advisory may not go to Washington 

i 

under the new system? 

THE WITNESS: This is entirely correct. Somo 
of the cases. As a matter of fact, I think 
that’s now effective in the Dallas region. On 
cr.rrs of notoriety. But here, again, to eat -- 
to c-,t a clear tir.de rstar.dinr, Judn©. it I - I hate 
to pass the buck, but I suggest you talk to Hr. 

Edwards. 

THE COURT: Well, I intend to when he ereta on, 
but I want to find out what you have to 3ay, because 
you have the direct contact with the men, and, you 
know, I’d like to know what you understand about it. 

Well, maybe I will save the balance of my 
questions for your superior. If you explain once more 
to me how he plays a role with respect to special 
case designations? 

THE WITNESS: First of all, he's a verbal advisor 

SANCCrS C - - uSSHLL 
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Smithere - cross 2 30 

in cases where there's no — where there's — that are 
not clear-cut; second of all, our requests are 
forwarded to him. ne’s cot to forward them further 
on to the Bureau. 


THE COURT: And while we're at it, why don't we 
go right up the line? Initially, in moat cases, it 
starts at the case worker to — 

THE WITNESS: The chief classification and parole. 
THE COU^T: Chief classification officer? 

THE WITNESS: To the Bureau, correctional 
services branch, Mr. williams' office. 

0 

THE COURT: I era. And o^e la«t question. 

Did you ever see any file, regardless of he-* old ir 

was, or any file that you have worked on personally 
with a designation on it saying "OC"? 

THE WITNESS: No, sir. I havenever seen any file 
anywhere with the letters "OC" marked on it. 

THE COURT: Okay. We will now recess until 
10:30 tomorrow nomine. 

(Court adjourned.) 
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PAUL LEFEBVRE, called as a witness, 

havino fir 3 t been duly sworn by the Clerk of the 
Court, was examined and testified as follows: 

THE COURT: Please state your name and address 
for the record. 

► THE WITNESS: Paul Lefebvre, case manager at 

7 Danbury. I reside at Town and Country Apartments, 

•i 

3 j! Woodbury, Connecticut. 

S' 

DIRECT EXAMINATION 
BY MR. MAXWELL: 

Qi Mr. Lefebvre, I believe you indicated you are a 
case manager at Danbury? 

;; A Yes, sir. 

Q. And do yoi: have duties similar to those of Mr. 

i: Smithers? 

• lC A I do. 

,, q, Were you in court when he testified yesterday? 

A Yes, I was . 

Cl And do you do anything different from what he does? 
— A Not markedly. 

a. W 

q, Now, calling your attention to Mr. Donald Fontana, 
ere you Mr. Fontana's case manager? 

■s. 1 1 A I am. 

23 | 

i| 

ql And have you been his case manacer since he arrived 
at the Danbury Correctional Institution? 
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Lefebvre - direct 

243 


A. 

Yes. 



ft 

Mr. Lefebvre, do you recall when Mr. Fontana arrived 1 


at the institution? 


- 

A. 

Yes , I do. 


6 

ft 

And when wasthat? 


7 


I believe around January of 1973. 

i ! 

t 

i 

8 

* 

Did you prepare classification — 

i 

i 

} 

A 

I did. 



K 

ft 

— information on him? 





And did you prepare progress reports on him at 

that 

. 

time? 



13 

JL 

No. I did not. 

1 

1 


ft 

When was the first procress report prepared 

Mr 

A • 

j 

Fontana? 




JL 

I don't believe I prepared a progress report on 1 


Mr. Fontana as of yet. 


* V 

ft 

Was a report prepared concerning Mr. Fontana 

that 

• '7 

went to the parole board? 

f 

♦ 

- - 

JL 

Yes. 

1 

2 i 

ft 

What kind of a report was that? 

i 

1 

22 

JL 

That was a classification summary and a staff 

evaluation 

22 

which is 

routinely done on inmates when they first come 

into an 


^ • 

;i 

institution . 

• * 



• C 

ft 

And do you know when this was done with regard to Mr. 


1 

|| 

t 

1 

1 

l 
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Lefebvre - direct 


Fontana? 


He was classified, I believe, in February, and soma- 


wheras around the latter part of Rebruary or early March, I belie: 


this classification summary was done up on him. 


ft Now, did that classification summary, did that 


contain a recommendation for or against parole? 


ft And was this the only information that was submitted 


to the parole examirers by you concemincr Mr. Fontana making 


parole? 


That's correct. 


ft And Mr. Fontana, dees he have a regular sentence or 


an A-2 sentence? 


He has a 42-0, A-2 sentence. 


ft Now, Mr. Lefebvre, when this classification summary 


was prepared, was Mr. Fontana designated as a special offender 


and marked special case at that time? 


A No. If memory serves me correctly, the classification 


summary was prepared before this letter arrived from the 


investigative source referred to yesterday. That precipitated 


my action in requesting that he be placed on the list of special 


offenders. 


So that the — now, would you — would you tell us. 


I believe you were sitting in court and you heard the Court 
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Lefebvre - direct 

indicate that h. w„ Interested ir. the procedure on how 
somebody became a special case. Referring to Mr. Fontana, would 
you indicate how this occurred? What procedures were used? 

*■ l '® U ' on the basi “ “ you mean the authority by which 

1 took the initial action in this case? 

0 will, just everything you did and what was your reason 
for doing it. 

*• Okay, on the basis of a report received from the 
United States Attorney's office, in Newark, New Jersey, I 
be Iisvo, it was aliened that Mr. Fontana was considered to be 
involved in organized crime activities and on the basis of 
this, I submitted a request to the chief of classification and 
parola, who is Mr. William Keys at the tire, indicating the 
authority by which I felt this was a proper action. 

I cited my specific authority. I cited specifically 
why I took this action, and I also added a line to the affect 
that no specifics were given to support the allegation that he 
is associated with organized crime activities. 

^ By specifics", what do you mean? 

k Wal1 ' no actual ~ by "specifics" I mean no special 
circumstances or names were cited, no particular activity 

on his part was referred to, it was .imply . statement by the 
United States Attorney that this man is felt to be involved ! 

in organized crime activities. 
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Lefebvre - direct 246 

• 


ft 

Would you classify it as a conclusory stater^nt by 


the United States Attorney? 



A 

Would you define conclusory? 


5 

ft 

It is just a blanket statement we consider him 


• 

to be? 


► 

/ 

A 

Yes. 


8 

ft 

Didn't say with who or anything of that nature? 


*» 

A 

NO. 



ft 

Now, Mr. Lefebvre f what took place after you — 



you sant 

a recoirenendation to Mr. Edwards, is that it? 


- 

A 

Mr. Keys? 


i 

ft 

Mr. Keys? 



A 

Yes. 



ft 

Was he in the job Mr. Edwards now holds? 



A 

That's correct. 

* 

, *? 

I / 

ft 

What took place after that? 



A 

Mr. Keys apparently acreed with what I had done 



inasmuch 

as he signed the memorandum that was then forwarded 



to Washington, and upon advice of the central office, Mr. 


* i 

Fontana's 

file was marked "special case" 


22 

ft 

Now, the Court yesterday was inquiring into what ~ 


^3 

how — what is actually placed on the file physically to 

! 

• 

:j 

indicate 

that thisperson is in this category. 


A 

I know of only one stamp that — which reeds "special 

• 


j 

. 

II. 
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102 

Lefebvre 


- 


MR. DAVIS: 

Excuse ms, sir. 

- 


THE COURT: 

Yes? 

4 


MR. DAVIS: 

Could we have these two policy 

c 


statements on transfer made part of the record? 

6 


THE COURT: 

Oh, yr s. 

7 

1 

|i 

MR. DAVIS: 

We never did. 

| 

8 

!j 

jl 

THE COURT: 

! 

I have Exhibit 15, Exhibit 14, 

• 

9 

m 

•i 

they're admitted 

as full exhibits. 

10 

l! 

MR. DAVIS: 

14 is the furloughs. 

11 


THE COURT: 

Right. 15 is a policy statement of 

12 


some sort. 


13 

It 

MR. DAVIS: 

A 

15 would be the delegation cf 

1 -i 


transfer authori 

ty from 1971. 

15 


THE COURT: 

Yes. 

16 


MR. DAVIS: 

And 16 would be the current one. 

17 


THE COURT: 

All right. 

15 


(Petitioners' Exhibits 15 and 16 were marked in 

19 


evidence.) 


20 


MR. MAXWELL 

i 

: Nothing further. 

21 

j; 

THE COURT: 

. ] 

I have just a couple of questions. 

22 

j: 

•i 

I 

but I want to give the court reporter a rest, so we'll 

23 

1' 

ji 

I 

have a short recess. 

f 

24 

(Recess taken.) 

25 

»» 

1 

THE COURT: 

Mr. Lefebvre, do I summarize your 
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€ 

- 


testimony correctly when I state that it is your 

- 


opinion that a special case designation has no effect 


- 


on the institutional level with respect to programs 


5 


end other riohts and privileges amono the prisoners? 


6 


THE WITNESS: In and of itself, no. 

► 

7 

• 

i 

1 

THE COURT: However, you feel it necessary to 


8 1 

j 

call the prisoner in when you classify him a special 


9 ! 

• 

case, do you not? You notify him that he has this 


t 

10 


on his file? 


r. 


THE WITNESS: Well — 


12 


THE COURT: Well, I mean you do do that? 


13 


THE WITNESS: I don't recall havinr specifically 


14 


called Mr. Fontana down and 3ayino, "You ire now on 


15 


the special offenders list." I do recall havino 


16 


mentioned it to hint, I don't remember whether I 

t 

17 


initiated this statement or whether he asked me, "What's 


IS 


this stamp doingon my file?" There is no formalized 


19 


procedure by which I notify a man when he is placed 


20 


on a special offender list, however, I make no effort 


21 

jj 

to — to — well, deny or hide the fact from him if 

• 

22 

• i 

1 

he questions me about it. 


23 

|! 

1 

THE COURT: Well, he doesn't have access to this 

• 

24 

file, does he? 

!| 

25 

i; 

THE WITNESS: No, sir, he does not. 

• 


I 
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THE COURT: Well, then, how would any prisoner kr.r 
what's in his file unless you showed it to him or 
mention it to him? 

THE WITNESS: Well, as you open the institutional 
file, as you are often — as you often do — my desk is 
situated like this, Mr. Fontana would be sitting 

1 

directly to my left here, I'd open his institutional 

* i 

file and right on his face sheet the stamp would 
appear, it's fiirly obviously, and it's fairly 
recognizable. 

THE COURT: Well, is it your testimony, then, 
that you do nor inform the prisoner that ha's a special 
case? 

THE WITNESS: I do not. 

THE COURT: That, the prisoner learns about it 
on his own somehow? 

THE WITNESS: Yes. 

THE COURT: Even by looking overyour shoulder? 

THE WITNESS: Yes. 

* I 

THE COURT: And what was your reply, or what is 
your reply to a prisoner who states, "What are the 

i 

consequences of my being a special case"? 

THE WITNESS: Well, I simply inform him that in 
anything involving outside program activity, or a 
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transfer to another facility, if it's — if it's a??r 


at the institutional level, referral is necessary to 


the Buraau of Prisons. 


THE COUPT: Well, then, in effect, it does 


affect his life in the prison, does it not? 


THE WITNESS: To the extent that there's an 


extra administrative step involved in the time procesi 


perhaps, ip — in the time process involved in handli: 


a request for a oiven — for an outside community 


activity. You know, I wouldn't — I wouldn't ba — 


it — what I'm saying is that, for example, an inmate 


who is not 30 designated, if he meet3 the criteria 


for u furlough, he would be processed by the team, 1 


the team concurred, it would then go to the advisory 


committee; i* the advisory committee concurred, 


at that pcint — except for — except for a special 


— a few special categories have been made, for 


example, those who have expressed, or who have a 


pattern of hostility or violence in their background. 


in some instances, such as this, we have to refer to 


the Bureau, too. 


But excluding these cases, at that point I would 


simply prepare the furlough and submit it to the 


warden for signature. 
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In the case of a special offender, after the 
advisory committee rules on it, I would then prepare a 
memorandum and attach an up-tc-date prooress report 
and submit it to the Bureau for their consideration. 

THE COURT: Do you alert the prisoner that it 
may affect the procedures for parole? 

THE WITNESS: I didn't know that fc. would. 

THE COURT: Well, don't you know that if a man's 
a special case, that his case may be referred and 
is crenerelly referred for an en banc 

hearing in Washington? 

.’HE WITNESS : In some instances , yes . 

THE COURT: You don't alert the prisoner of 

that? 

THE WITNESS: This is generally a decision made 
by the parole examiners, your Honor. If the particular 
inmate before the parole examiners is felt to be, say, 
a high functionarv in organized crime organization, 
they would make the determination as to whether or not 
he should be referred for en banc consideration. 

THE COURT: I understand the words you are saying, 

i 

but 1 don't understand their meaning. Now, what's a 

j 

high functionary in an organized crime activity, are 
you repeating something you have heard, or do you 


1tr\ maim rrnrrr 
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use those terrs trying to connote something to nm, 
and, if so, what are you trying to connote? Whet is an 
organized crire activity? Now, you said it's a 
crime that involves multifaceted offense, that's — 
shows organization and coordination of efforts. 

Can you think of any crime that involves more than one 
person that is not within thatdefinition? And if 
so, please tell me. 

THE WITNESS: I will — I will readily acknowledge, 
your Honor, that there is, to my mind, room for porhapu 
a little bit more specific definition of what 
should be considered under the rubric of organized 
criminal activity. There is a lot of room for 
judgment. 

Strictly speaking, we could perhaps refer anyone 
involved in a car theft ting of, say, three individuals, 
that shows some level of organization and some strategy 
and some planning bofore this — this hypothetical 
offense took place. Strictlyspeaking, perhaps that 
could be referred as a — as an instance of organized 
criminalactivlty. 

THE COURT: Does it also — 

THE WITNESS: I wouldprobably not, you know — 
not refer such an individual. 


jj 

jl 7J0 MAIN ST8EFr 




i 

i 


I 


SANDERS, GALE ft RUSSELL 

CERTIFIED 5'EnOT » PE MEPCH’tRS 







302 



5 

6 

7 , 

I 

8 I 

9 

t 1 

10 

11 

12 

I' 

13 

14 


15 

16 !i 

jl 

17 ii 

18 ji 

. i 

19 

I 

j! 

20 ; 

M 

2 , ! ; 


22 

i! 

23 || 


24 


?5 


108 

Lefebvre 

THE COURT: Well, let's take Mr. Fontana's 
case. He stole sone stuff off a truck? 

THE WITNESS: Right. 

THE COURT: 76 radios? 

THE WITNESS: Right. 

THE COURT: And if you had not received this 

i 

memorandum from the United States Attorney's office, 
what would there be about that crime that would 
indicate it's part of organized crime? 

THE WITNESS: Nothing that I — I probably 
would not havereferred Mr. Fontana h*d I not received 

A 

that letter. 

THE COURT: Rioht. Now, while we're on that, 
will you tall us, what is a report on a convicted 
prisoner that's filed by ti United States Attorney? 

What is that? Is that a — 

THE WITNESS: It's an administrative form that is 
routinely sent to institutions by the — I believe 
the U. S. Attorney who prosecuted the particular case. 
That's two-sided. On one side there's an outline 

I 

of what the offense was and what particip' — you know, 

I 

the dimensions of this particular offense, codefendants, 
this man's particular role. On the back side there are 
categories, was this man of any assistance to the 
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THE COU-T: Ir. your hundred and savant"2n 
cases, for example, how many of those files would you 
say contain this report? 

THE WITNESS: I'd hesitate to even o*fsr a cues* 
your Honor. Sometimes we receive these reports, sere 
we don't. Probably in half of the cases we don't 
receive these U. S. Attorney's reports. That's just 
a very loose cuess. There are comments on the other 
side, as wall, relative to — relative to carols 
recommendation. We very o^ten receive similar -- 
similar statements from judges. 

THE COE*'”: .ell. I'm aw are o 4 -' a f^rr th.-n’e 
submitted to United States Attorneys and a judee 
when a man is about to co^e up for parole, and they 
forward this form askinc the United States Attorney 
and the judee whether thev have any corment? 

THE WITNESS: Richt. 

TIIE COURT: Is this the form you are referring 
to, or is this some other form? 

THE WITNESS: I know of no specific form that 
the in — that the institution or the Bureau would 
forward to the judge or the U. S. Attorney shortly 
before a man's to be submitted for parolo. 
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In Mr. Fontana ; a case, this arrived shortly — 
shortly after he was claasifiad at the institution. 

MR. MAXWELL: Excuse me, your Honor, if I nay, 
to assist the Court. That form is a form prepared by 
the United States Attorney and the court, also, the 
new regulations of the Department of Justice are that 
there is supposed to be submitted by the United States 
Attorney cn each individual, each defendant who is 
given a p -ison sentence and it is to be done as soon 
thereafter as the person is actually sentenced by the 
Court. So it does not wait until parole any more. 

0 

The prison authorities like to have it early. It's — 
sera U. S. Attorney's offices fill than cut 
reliaiously, I would assume, others, I would assume, 
might be somewhat lax, but that is the form you ware 
referring to which normally used to come when a person 
is going to make parole, now we're supposed to fill 
them out as soon thereafter as the defendant is 
sentenced. 

THE COURT: And I believe you stated to Fontana 
that he could appeal his special case designation 
to someone else? 

THE WITNESS: To the centraloffiee, yes, sir. 

THE COURT: Now, is it understandable for me to 
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wonder why a man takes an appeal, or should care 

#r 

to take an appeal , or is advised to take an appeal, 
if it doesn't mean a thine? In other words, if a apaci^ 
case has no effect in the prison, why are there 
appellate procedures to remove the special case 
designation? 

THE WITNESS: If Mr. Fontana asked, I believe 
what the procedure would be in order to have this 
designation removed, it was my — my request, which 
was forwarded to the chief, and then to Washington, 
was apparently at one tine felt to be qualified 
or appropriate. Once it has been ruled on by Washington 
and the man has been designated a spacial cauj, I 
inform Mr. Fontana if he chose to contest or wanted to 
have this thino removed, it would have to be dona at 
that level. I only answered his question as to, you 
know, what the chain of command or what the administra¬ 
tive channels would be involved if he wanted soma 
recourse with respect to this designation. 

THE COURT: Now, I assume that there are some 
criteria, either in a writincr or in your mind, 

t 

when you consider whether a man should be a special 
case, is that correct? 

THE WITNESS: Uh-huh. 
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the COURT: And I think you rationed southing 
About codafendant animosity? 

THE WITNESS: Yes, six*. 


Z C0D * T * perhaps some type of a custodial 

risk. Now, are you aware that there's a regulation that 
defines transfer of special cases? By that I mean, 
that there is a regulation that addresses itself — 

THE WITNESS: To the transfer? 

THE COURT: — to the transfer, is that correct? 

THE WITNESS: Yes. 

THE COURT: You are aware of that regulation? 

THE WITNESS: There's a clause in the transfer 
authority which is more comprehensive, but does deal 
specifically with these cases, yes. 

the COURT: All right. But nowhere in that clause 
i® there anything about organized crime, is there, or 
don't you know? 

THE WITNESS: I'm not sure, I believe there _ I 

believe there is something to the eff. ct of inmates 


associated with large-scale organized activity — 
would be in that clause. 

THE COURT: All right. And when you said very 
early in your testimony that pursuant to authority, 
you had formed this judgment, were you referring to 


I 


J 


that 


i 
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- 


that reoulation? 


- 


THE WITNESS : No, I was referring to the letter 


- 


that I had received. 

• 

■j 


THE COUHTt Well, I know, but I mean the letter 


0 


could have said he had two wives, would that trigger 

► 

7 


a special case designation? What was there about the 


8 

i| 

Ij. 

jt 

words — phrase "organized crime" that triggered 


9 


"special ca3 ( g"? That's what I'm trying to find out. 

• 

10 


THE WITNESS: The term "organized crime". 


11 


THE COU7?T: I know, but where does it say that if 

• 

i2 


a person is believed to be a member of organized 


13 

i 

criminal activity or a member of orconized crime 


U 


that his file should be marked "special case' ? This i 


15 


what I'm trying to determine. And I ask you is it 


16 


in the regulation, and you said it nay be, but that 

r 

17 


isn't the source of your authority, and I'm asking 


13 


you what is the source? 


19 


THE WITNESS: Okay. I'm referring to — to the 


20 


memorandum, or it may even havebeen a — I don't belie 


21 

• i 

j; 

: i 

it — I don't believe it was a policy statement or 

\ 

22 

■ i 

i! 

anything that strong — a memorandum relative to 


23 

ti 

i 

special case designation that I recall havina seen 

♦ 

24 

25 

1; 

il 

j; 

which indicated that custody risks or people who had 

to be protected from codefendants , who would do 



it 

i 
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harm to others, or people associated with large-scale 
organized crire, should be placed on a list of special 
offenders. This is a memorandum, a request sheet, 
that was referred to in the courtroom thatwe have 
available to us, that is — that is part of our 
training, I guess, when you become a case manager, you 
become sensitized that there is euch a special case 
designation and some of the criteria for placing 
people on such a list. 

THE COURT: Now, in your trainino or in your read 

ing, have you ever heard of the following criteria: 

» 

state prisoners? 

THE WITNESS: No. 

THE COURT: Ku Xlux Klan? 

THE WITNESS j Uh-huh. 

THE COURT: Protection cases, Z assume, yes? 

THE WITNESS: I have, yes. 

THE COURT: Custody risks? 


20 


22 



25 

!! 

' i 
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THE WITNESS: Uh-huh. 

THE COURT: Notoriety cases? 

THE WITNESS: Uh-huh. 

THE COUPT: Organized crime? 

THE WITNESS: Uh-huh. 

THE COURT: Threats to the President? 
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* 


THE WIT>TSSj I can't specifically recall, but I 




think I would automatically do so in a case like that. 


-• 


THE COURT: If a prisoner cane into Danbury 


5 


and was sentenced because he threatened the Presidant 


6 


through a letter, you would nark his file "special 


7 

|| 


case"? 


8 i 


THE WITNESSs NO. I'd look into it. 


9 


THE COURT: Well, what would you look for? He 


10 


was convicted. 


11 


THE WITNESS: It just seens to me that soreone 


12 


who'8 been convicted of threatening the life of, you 


13 


know, the highest office holder in this country. 


14 


is parhaps, you know — common sense is all I can 


'■I 

15 


argue would dictate that perhaps this bears lookino 


16 


a little further into. I don't remember in any 


17 


material I had seen or heard through my training to 


13 


specifically grab anyone who come6 in with a 


19 


special — threat to the President and proceed to 


20 , 


placa him on the special offender list. 


21 : 


THE COURT Extortion? 


22 


THE WITNESS: No. 


23 ji 

D 

24 ii 


THE COURT: And I don't suppose — you don’t 

• 


work with females, so prostitution — 


25 


THE WITNESS: No. 


» 

i 

* 
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THE COUPT: Interference with justice? 

THE WITNESS; No. 

THE COUPT: Bribery?* 

I 

THE WITNESS: Unh-unh. 

THE COUPT: Fraudulent bankruptcy? 

THE WITNESS: Not — no. The specific nature 

J 

of that offense would not prompt my taking that 

I 

action. 

j 

THE COUPT: Conspiracy? 

THE WITNESS: Conspiracy, there’s a great many 
offenses covered under the term "conspiracy". 

0 

THE COUPT: Bank robbery? 

THE WITNESS: Not in and of itself. 

THE COUPT: Threats against the Director# Bureau 
of Prisons? 

THE WITNESS: Not in and of itself, no. 

THE COURT: Just let me clear up something 
which I think is self-evident. I have used the 
word "appeal" because you used it, but is there a 
written policy statement or any instructions given in 
writing or any other way to a prisoner whc is a 
*>ecial case whereby he can actually file a written 
appeal or an oral appeal and than be heard,-and 
something like disciplinary hearings, where the man 
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is accorded the right to come in and be faced 
with the charcss? 

THE WITNESS: Richt. 

THE COURT t Is there anything as formal as that? 

THE WITNESS: I could only point to something . 
that's — that's intended to cover a wider range of 
complaints, and that's our presently used request 
for administrative remedy thathas a built-in system 
whereby you exhaust the institution's remedies and 
then you have — you can appeal the matter to the 
Bureau of Prisons, the central office, and then 
proceed with the courts. 

THE COU^T: I have no further questions. 

MR. MAXWELL: Nothino further. 

THE COURT: You are excused. Thank you. 

(Witness excused.) 
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JEROME A. 


118 

EDWARDS, 


called as a 


witness, havincr first been duly sworn by the Clerk of the 


Court, was examined and testified as follows 


THE CLERK: Will you please state your name 


and address for the record? 


THE WITNESS: Jerome A. Edwards. 212 East 


Pembroke Road, Danbury, Connecticut. 


DIRECT EXAMINATION 


BY MR. MAXWELL: 


ft Mr. Edwards, are you employed? 


Yes, sir, I am. 


ft And by whom? 


A 3y the Federal Correctional Institution, Danbury, 


Connecticut. 


And you have a job title? 


A Yes, sir, supervisory social worker, chief 


classification parole. 


ft Would you briefly explain to us what those — what 


duties of your position are? 


I'm responsible for the classification or the classifica- 


i, tion — five classification teams, their social treatment. I'm 


a member of the adjustment committee, disciplinary board, I'm 


a nw>mber of the advisory committee who advises the warden on 


transfers and matters o * policy statements and institutional 


organization. As well as in control of the records office and 
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section. 


0i Now, Mr. 'dwards, do you also handle requests for 


medical treatment b ■* prisoners? 


A. No, 9ir, I do not. 


Ql Well, supposing an inmate needs an operation, how 


is that taken care of? 


A. He would submit a request for a call out for medical 


staff, and then — he would be examined by the medical 


staff and they would make any recommendation. I suppose he 


could be made known — any request he had to the doctor. 


In the case of surqery, it would be voluntary, he 


would volunteer for it, if the doctor felt it wasneeded. 


Ci So presuminer both of those events occurred,and 


specifically I’m referrinq to Mr. Catalano, question of a 


hernia, Mr. Catalano requested an operation, the medical peonle 


felt it was surqicilly necessary, what would take place then? 


A. Okay, The would first, of course, obtain Mr. 


Catalano's approval for the operation, it not being an 


emergency, they would forward — then it would be referred to 


my department for transfer to the medical officer for 


prisoners at Springfield, Missouri, and there he would be 


transferred to have the operation and do the recuperation. 


Qi Based on your experience, is the medical facility 


at Springfield a place where the majority of suroical operation 
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are performed? 

A. Yes, sir. 

ft What about — 

K Only in dire emergency need i a it ever done locally, 
ft What about simple onerations such as nay require a 
three or four-hour stay in the hospital? 

A. That could be done locally. The ccst would be 
considered and whet it would coat to transfer a person, 
there’s also air evacuation, movement to Springfield. 

ft Is custody of the prisoner one of the factors 
on sending a prisoner to Sprinrrfield? 

0 

A. No. 

ft What I’m talkino about is custody of him while 

he's at the facility, such as a person goes to Danbury Hospital? 

K Oh, I see. Yes, because if he is taken to local 
hospital, it would require usually one of our staff until a 
U. S. Marshal could assume custody. 

ft Now, Mr. Edwards, we have had substantial amount 

of discussion teday and yesterday concerning special offender 
list and the term "special case"; now, I believe the Court is 

t 

interested in how an inmate becomes a special offender and what 
takas place from there, and what your function in this procedure 
ie, whether or not you have anything to do with it after a 

| 

person is on the special offender list, what activities do you 
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maintain and do you review this? Just all of the factors that 
ccma into play in this area, would you explain that? 

A. To begin at the beginning, when we received an 
individual, of course, his records that we have, commitment 
papers, presentence report, is usually reviewed by an intake and 
screening officer, this is usually a senior case worker who 
has additional duties. 

In the event that he is not able to catch it, I also 
try to interview each one, such as today I'm not there, and 
then I would depend upon the case worker to review each 
record, basically, we would review the information starting 
with the details of the offense, which is usually provided in 
the presentence by probation officer gathered from facts of the 
0. S. Attorney, court transcripts and other information. We 
review the complete instant offense, then we review prior 
record, as well as any comments on his livelihood for the 
last few years by the probation officer. The form of seven — 
752 — the U. S. Attorney's form is reviewed for his comm«nts, 
in addition. 

Should there be some indication of a separation of 
a codefendant or some other reason for placing him on special 
offender, I make out the form, or the case worker makes out a 
form which pretty well lays down the facts from which he is 
making this recommendation. He states whatever authority or 


icr* ki * • • rmrr* 
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whatever sentence or whatever statement was made in the 


5 

7 

8 

9 

10 


12 


13 

1-i 

15 


16 


18 


19 

20 

: 

lj 

21 

22 

23 

24 

25 


presentence which would indicate it, after I have reviewed it 
and either agree or disagree with him, should I agree that 
perhaps this person should be placed as a special case, I then 
send it to the associate warden, who reviews it. From the 
associate warden, it goes to the warden for final approval. It 
is forwarded to the correctional services branch of the central 
office, if they concur, then they instruct us to place the 
special casa stamp on the file. 

Okay. Than, to go further, of course, we make up a 
list of these people we have on the special function, wc have 
approximately 30, I try to review — 

THE C0U3T: Excuse me. 30 out of how many? 

THE WITNESS} 789. 

& This is at the present time? 

| 

A. At the present time, yes. And that's an approximate — 

I did not count it. If they are, as I say — ideally, I would 
like to review 'em each month, I can truthfully say they are 
reviewed at least bimonthly, if there should be any chances 
or new information, well, then, we would either make recommenda¬ 
tions that he be moved, or there'3 new information sent, we 

i 

would even forward that to the central office. This is correctional 
services, Bureau of Prisons. 

If new information is gathered, I put a new paragraph. 
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new information with the old, it depends on whatever evidence 


we have. 


If there is no new evidence or no chunrre, it's 


merely submitted by name, but they are reviawed periodically. 


This — I hate to refer to it as list, but these 


names that we have on this — on special case, or control. 


whan I review 'em, then I must forward them to the warden for 


his signature, and, of course, he questions me why such and 


such is on and why such and such is off. And this is the review 


ft Since you have been at the institution, have there beei 


occasions when a person who initially was placed on the list has 


been renoved from the list? 


A. Yes, sir, it has. 


ft And,Mr. Edwards, the situations arise that an inmate 


may be, say, in the middle of his sentence, when he may be 


placed on the list? 


A. That is true. 


ft Now — now. with regard to the categories of 


offense or background of the inmate, as a reason for placing 


him on the special offender list, are you familiar with the 


categories in the background of the inmates that — reason for 


placing him on the list? 


A* Yes, sir. 


ft Now, can you tell us — can youexplain to us why a 
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CROSS EXAMINATION 
BY MR. CURTIS: 

Qi Mr. Edwards, you sit on the advisory committeo? 

! 

JL Yes, sir. 

Ql Is anyone marked "special case" without your 

approval? At the institution? 

i 

A. No, sir, there's none stamped now without my approval. 

Ql And if anybody's going to be stamped in the future 
while you ara there, he will have your approval? 

A. Right. 

Ql Now, there's only one thing called special case, 
is that right? You don’t — you don't classify people differently 
cor purposes cf furlough, for purposos oi transfers? If a 

person is a special case, he's a special case, is that right? 

JL Right. I suppose so. All those qualifications we've 
been over through this last two days, right. 

Qi And you say that some of those people, you said before, 
Ithink, that some of those people are designated special case 
because they're involved in organized crime, is that right? 

A Yes. 

j 

Ql They're about 30 there, 30 special cases altogehter 

i 

at Danbury? 

L Yes, sir, approximately. 

q, And how many of those would be classified as organized 

i 

i 
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A. I have no statistics. 

ft Now, what — when did you get to Danbury? 

A. December the 3rd, 1973. 

ft So you don't know of your own knowledge what stamps 
were used before December 3rd, 1973? 

A. No, sir. 

ft Now, what pieces of paper do you look for for guidance 
as to how to classify somebody as special case? 

A. All presentence investigation, of course, is usually 
finished. 

ft I'm sorry. Are there any regulations, memoranda, 
-'statutes or other pieces of paper, either put out oy the 

institution or by the Bureau of Prisons or by anybody else, for 
that matter, that gives you guidance on whom to classify 
special case? 

A No, sir. 

ft Do you train the case workers in deciding who is going 
to be a special case? 

A Yes, sir. 

ft Do you give them written instructions as to how to 
do this? 

A No, sir. 

ft I think that you testified before that you, in some 
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cases, check with the informants. Could you be more specific 
to tell me in which cases you would check further to see — 
with a record or with a person — to see whether or not somebody 
should be classified special case? 
u A. could you specifically pinpoint what you want more, 

7 | a little bit closer? 

8 i q, Yes. Suppose the presentence report said it is 

? rumored that Mr. X has very close contacts with notorious elements 
1C in Yonkers. 

A. Okay. Providing there was no other information such 

,» 

as other arrests in other situations, yes, we would check, 

0 

13 ’ I would contact the United States Probation officer in that 
district who made the report and state — ar.d reread th£ 

15 paragraph, ask him for any supporting information he might have 

{ 

or evidence and get his opinion. This would them be added to 


'.7 the Bureau referral. 

i 

13 •• q But what if instead,of a sentence like that, you saw 

i.; a sentence saying Mr. X is connected with notorious elements in 

!{ 

UO r Yonkers, whet would you do then? 



0 -> •! 




ii 

• i 

ii 


K I would take that as a pretty positive statement and 


might use it in total. However, if in interviewing the inmate 


ox the case worker in his interview found that theguy vehemently 
denied it, we mightcheck, if there‘a no other evidence of an 
arrest pattern, as such, we might check, but the statement 
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being positive could be taken in total. 

fli Will you descries for me what — toll r.a what modus 
an inmate would hava to make auch an ob jection? 

A. At tha claaaification interview, the caaa worker 
ia — of courae, ia instructed, and ha goes over his prior racier: 
and hia background, at such tinea, of course, a caaa worker does 
not know whether ha'a bean — bean — being even considered at 
that tine unless ha finds sonsthing vary definite, than ha makes 
a recommendation, but he would discuss his background, and Z am 
sura that if this woe brought to tha case worker's attention or 
ha saw it. ha would bring it to tha resident's attention. 

& 3ut there*3 nothing in writing — 
a ho . 

q. — that says for him to do so? 

A No. 

Qi Z think you said that you raviaw these files every 
so often, perhaps aa of tan aa once every two months, perhaps 
as often as once a month, ia that right? 

A Yea, sir. 

Qi And in your review, do you me a sura in each case 
the classification a special case against the definition of 
organised crime that you gave us for those people who are 
organised crime people? 

A Yes, sir. 
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ft So that — correct re if I am wron? " they have 

to be convicted of a felony, that's the first criteria, I think 
you gave us? 


K No. I just said convictad of a falony in which, than 
I want on in depth. 

ft All right. In which thare was a continuous illagal 

o ! 

business, in concert with many others? 

A Right. 


1 ; 


1 i 


17 


ft Violence involved? 

A Or, and/or violence. 

ft And/or violence involved, so it's not necessary for 
violence to be involved? 

A Right. 

ft And in which large amounts of money were involved? 

A And/or large amounts of money, right. 


ft And/or large amounts of money? 

A Yes. 


ft Now, is there anything else that I'm leaving out? 

A I suppose, I don't know how significant thisis,but 
I would also consider the fact of how his r*r irces and 
livelihood had been earned, you know, if hie livelihood has 
23 ii been from illegal criminal sources or activities 

!j * 

- J ® Now, you just said that if you saw something in the 

25 file that said somebody is connected with notorious elements 

ii 
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in Ycnkcrs, that would indicate to you that that would ba 
a positive statamant? 

K True. Then I wouldn't have to look for the other 


factors. 


ft You wouldn't ha veto look for the other factors? 

7 LI would only have to in weighing the case, but you an 

3 <; saying a positive statement, then you got a pretty good — then 

i: 

I could do the further investigation, if necessary. 

Qi But you don't check these positive statements to see 
whethor they ccmport with tha standards that ycu have just 
given us? 

0 

3 A. Yas, sir. 


0- You dd. So that whan you receive a positive Jtaturor.; 

in a file, that positive statement should indicate continuous 
illegal business? 

L No, air, I wouldn't say that. You are talking about i 
positive statement that the USPO's put in — he's found sore waj 




Z2 




in an investigation, soma way, okay, we have no investigative 
arm in the field, wo have no way of telling, the U. S. Probatioi 
Officer, the U. S. Attorneys and tha Courts, they're their 
primary source of information. 

ft When — all right. As a matter of course, do 
you have any idea whether the informant who wrote that on the 
preaentence report was thinking about your definition of organi; 
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erica when he wrote whatever it is he wrote? 

K No, sir, I would have no idea. 

MR. MAXWELL: Your Honor, I would object to 
that question, it seems to be very speculative. 

THE COURT: Well, I'm not sure it is. 

MR. MAXWELL: If it's regard — with reference 
to a specific case, but, in general, if — if you 
think that when somebody wrote that he was thinking 
about something else? 

THE COURT: No, I don't think the question is 
that, the question is when you see the phrase "organized 
crime" or "organized criminal activity” in a preseptan;:a 
report, do you have any way of knowing •« at the au:hr:: 
of that phrase had in mind and what his definition of 
organized crime or organized criminal activity was 
when he wrote this phrase? I'll allow the witness to 
answer. 

K I would have no way of knowing what his intentions 

1 

were. 

Qi When you check with the informants in cases in which 

t 

you are not sure, you want to check further, do you explain 
to them what your definition of organized crime is? 

i 

k, Not particularly, I would only ask what does he mean. 

t 

I 

Ql Do you tell the inmates when a review of their case i 
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file is coining up so they cm have an opportunity to put input 
into that review? 

A. No, sir. 

Q On the responses to interrogatories, Mr. Maxwell 
took you through a few of the categories that appeared on 
our response to the kinds of crimes or people who might be 
considered in a special case category, if I can find it here. 
I'll continue a little bit. 

I believe you categorized the Ku Klux Klan as a 
subversive organization, is that correct? 

A. Yea, sir. 

# 

Q. Now, do you have a list of other organizations 
that might bo considered subversive in addition to the Ku 

Klux Klan? 

A. No, sir, I don't. 

Q, Would you consider other organizations to be 
subversive? 

A. Yes, sir, I understand there's a Department of 
Justice list of subversive organizations. But I do not have 
a copy of it. If I came across one I was not sure of, I would 
check with legal, general counsel. Bureau. 

Qi Have you read the responses to the interrogatories 


so that you know what categories or offenses were submitted 
by the Bureau? 


Jl 

tl a «!*•«• rriifpt 
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A No, air. 

& Wall, let mo go through the oaaa that Mr. Maxwell 
didn't. Threats to the President. 

THE COURT: lie left off at organised crime, I 

4 

believe. 

ft Threats to the President would be the next one, 

* believe. Would you categorise that person as a special case? 

A. Yes, sir. 

ft And why? 

A He would be stamped accordingly, not to be moved 
without Duroau approval. One of the criteria would be that the 
Secret Service, of course, has instructions to our institution, 
would like to k^ap knowledge of his whereabouts in case k o 
released. Secondly, this case being such a threat to a high 
official, or it would not even haveto be the President, or 
any others, might have subversive overtones or itmight have 
psychological problems, in either case, it would be important 
to the Bureau, to other federal agencies, to ba able to let 
pther people know where this man is. 

ft Labor rackets? 

A Only in the term of where it was, as stated before, 
a large-scale organised unified movement, such — I have no 
directions on labor or unionism, as such, just alone. 

ft You haven*t seen any of these categories in one 
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• 


piece of 

paper before, have you? 



A. 

No, sir, I don't believe so, if Mr. Maxwell shoved 



me that piece of paper, I do not remember it at this tine. 



Qt 

| 

Now, labor rackets, why would they be special cases? 



K 

I suppose perhaps the violence involved within 'em 

> 

7 

;i 

or a — someone's definition, I quota, of organized crime. 


ji 

3 : 

0 

But for what purpose would they have to be special 


* 

case? 




K 

And that's a supposition on my part. 


! - 

& 

So you don't knew why they would be designated? 



A. 

No. I 'in not — I do not feel I can give you a 


12 

concrete 

answer on that cno. 


• 

& 

All right. Narcotics, then? 


i 

A. 

Yes, narcotics, of course, where it's a large-scale 


i 

planned sales and movement and operations of narcotics, would 

► 

'•7 

definitely be of an offense that the Bureau would definitely — 



would like to know where they are and their control and movement 



controlled. 



Q. 

Like to know where they are? 


21 

K 

Right. Therefore — 



& 

Commercialized car theft? 


23 i| 

A. 

Of course, I'm just transferred here from the south an 

• 

1 

24 \ 

their car rings get on great Beales, great organized 

) c 

4m J 

activity 

, and to me the example I used this morning of 


!j 

ii 
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organized crime had car thefts, so I would say, 3<ur « 
that applied earlier on organized crime. 

ft They vant to know where these people are? 


reasons 


*■ Sure. 

ft For what purpose? 

* Okay, Well, a, I stata, this ia such a magnimity, these 
paopL havemade a living, criminal activitias, their j 

businesses are ongoing criminal businesses, they™ usually mo™ 
sophisticated and probably from this subculture we would 
probably want to separate it from a youth institution or 


from youth or lass sophisticated. And the dangers of continuing 
perhaps, running their business from within. 

ft Running the old business from within. Garbling? 

A. W«U # I believe we're getting contrite. I would s*y 

on the same basis or — 


ft San basis as commercialir.d car theft? What about 
extortion? 

* Extortion has its scale, also, from a very low type 
to vary high, of course, anytime you put a person's life in 
danger, this is a certain person that you definitely want to keep 
in control or knowledge of where it is — whereabouts. 

|| ft A« all extortion cases at Danbury special cases? 

A- NO# *ir. 

ft Are all car theft people at Danbury special cases? 

i 

I I 


h 
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€r 


A. 

No, sir. 



fr 

Garbling? 



A. 

I — I'm not aware. 


c 

-j 

& 

| 

We'll skip prostitution. Do you know anything about 



interference with justice as a crime? 


7 

* 

i 

No, sir, since that's been asked, I've been trying 


3 

to think. 

Can you give me an example of intarfering with 


9 

justice? 



i r> 

; j 

A. 

No. 


« 

A. 

And I might very well be familiar with it and not 


i • 

recognize 

it. 

* 


1 2 


t 

THE COURT: I suppose within the category 


•- 


there would ba obstruction of justice. 


1 5 

& 

t 

Bribery of a fedaral official? 




THE COURT: Yes, bribery of a juror, such 


j J 


things as that. 


1 2 

JL 

I can remember in a — a killing, as such, you 

1 


;U 

remember. 

in Cleveland, Mississippi, incident of civil rights 


20 

worker, oneof the Klansman in that were — was charged with that, 



I believe 

i 

a similar offense. 

- 1 

- 


j 

THE COURT: I suppose an FBI agent trying to 


23 


i 

make an arrest who is attacked by another person as he 

i 

•r 

24 

| 

» 

i 

1 

tries to comply with his duties might be within 


25 

i 

that obstruction of justice. 



1 

1 
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THE WITNESS: Okay. In that example, I'd say no. 
but the on I gave you with the Klansir.an, yes. 

THE COOPT: Go ahead. 


ft Bribery? 

A Again, I think it would depend on thenotoriety 

7 ;! of, you know, or you are bribinga congressman. I believe we have 

!I i 

3 one under sentence, but I'm not sure whether he's a special 

i! 

case or not. 

K ft You are not sure? 


A. NO. 


ft And thi 9 might depend on thenotoriety, rather than 
12 the crime itself? 
i i A. Truo. 

i; ft Would your answer be the same as to fraudulent 

i r bankruptcy? 

17 A Yes, I think I'd answer the sane. 

17 ft Conspiracy? 

A Again, the same. 

ft You ha/e a lot of people — 

A Conspiracy to steal acar, conspiracy to rob e bank, 

ft You have a lot of people there for conspiracy now, 

23 ij don't you? 

it 

24 A Right. 

ft And not all of them are special cases? 
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ft Bank robbory? 

K Again, about the sama way, we have son* bank robbers 

who might possibly be a special case, I can't think of any, 
offhand, and I know soma that are not. 

& Threats againstthe Director of the Bureau of Prisons 
is the last one. 

A. Same as threats against the President for the same 
reasons. 

Ql He wants to know where they are, too? 

A. Right. 

0 

Ql The Directors does, too. 

ICone of these ars automatic? Mens of thes? reasons 

are automatic for designation special case, is that right? 

K Right, sir. 

Ql You don't have a list of these crimes posted at the 
institution to warn your case workers to look especially at 
these people for special case? 

A. No, sir. 

0 Now, you have reviewed all three files in this case 

since the designation, haven't you? 

K Yes, sir. 

ft And I presume that you measured in each case the 
designation against your own criteria that you have given us? 
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A. Yes, sir. 

& Now, can you tell me for Mr. Catalano what information 
specifically do you rely upon for the designation "special case" 
in your review and where does it appear? 

A. I don't know whether I pursued that in his case or 
not, after hearing all this testimony, various things, 
the presentence comes to my mind, the paragraphs wnich have 
been read. The letter from — I believe through the U. S. 

I 

Marshal concerning the codefendants, those two areas I 

believe would be — one is in section one file and one is in the 

presentence. 

* 

I 

Qi So you looked at section one, which Ls — which is a 
letter from u. U* S. Attorney? 

A Yes, sir. 

Ql And you looked at the presentsnce report itself? 

A Right. 

Qi In those two places, you found information that led 
you to believe that the classification was a correct one? 

A Yes, sir. 

Qi What specifically did you find in the presentence 
report? 

A Well, of course, you are familiar with the referral 
tothe Gallo brothers which is going on, I'm not too familiar 
with this area to go into deeper — that I'm not familiar, the 
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statement that this was also known to bo within tha organized — 


I'm sorry, I can’t quota the — there is additional statements 


that it is believed, and that is one of those sentences 


that are not so positive, but there is a positive statement 


for the Gallo brothers. 


& Do you know anything at all about the Gallo brothers? 


here. 


mainj croccr 


No, sir. 


& Do you know whether any of then ere alive right now? 


A. No, sir. Other than what I heard in the testimony 


MR. CURTIS: Your Honor, at this time I must 


renav' my request to sas the preser.tenca report, I 


don't see hew we can go ouch further with tn_;i wiffus. 


THE COURT: Yes, to some extent, you are 


correct. In fact, the witness is having trouble 


answering your questions, because, obviously, he 


doesn't have the documents in front of hin. 


THE WITNESS: May I answer? 


THE COURT: Yes, go ahead. 


THE WITNESS: The one statement that you asked me 


•arlier, I said that was sufficient, as you remember. 


and then plus the letter from the attorney, both those 


two, standing alone, I would answer affirmative. 


THE COURT: I don't have to do this, but we're 
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•ana as other people? 

K Wa follow tha instructions of this policy statement, 
ft You say "we follow the instructions", that means you and 
your case managers under you? 

A. Yes, sir. 

& Were you present when — Mr. Lafebvra's testimony? 

'' 

8 A. Yes, sir. 

ft Old you hear him testify about his interpretation of 
this policy statement? 

K Yes, sir, I did. 

ft Do you agree or disagree with vhathe said? 

1 3 . A. Mr. Lefebvre, being a member of the team, is 

concerned primarily with the social aspects, the nseds, the 
treatment goals, and he could recommend a man at close custody 
to the advisory committee for a furlough if he felt the needs 
were so. It is therefore my job, then, to apply the 

. 

policy statement as how it is outline dhere. 

ft All right. So, then, you follow the statement? 

20 K Yes, sir. 

?< ft And it is more difficult for somebody with a special 

22 case designation to get approved for furlough? 

A It requires one additional step. Either refer it to 

I 

2 4 i original office there, if he falls under that category, or to 

* 

25 the central office, if he falls under that particular category. 


il 
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It roads: ordinarily,furloughs will not ba 


370 



8 


granted for persons identified with larga-scale criminal activity. 
JL Unless there's a compelling reason, 
a Doesn't that make it harder for somebody to get a 


furlough if he's a special case? 

JL In fact, but in reality, it does not. 

ft I find it difficult to distinguish between fact and 

reality. 

JL No, it is your interpretation — it is the 
difference in the interpretation of "compelling". 


17 


22 




ft Well, maybe you can just explain it a little bit so 

0 

that I can understand it. 

tL All right. A person puts in for furlough, fcr 
instance, to see a son, to Mr. Lefebvre, who is attain? tingto 
assist this man to return back to the community, this can be 
a very compelling reason. So he — even though the man had a 
special case stamp on him, you know, he would not even 
consider — he would give the exact same consideration as 
any other person. First, he would have to be minimum custody, 
he would have to meet the requirement of having 90 days of 
free conduct record, he would have to have not had a furlough, 
served one-third of his sentence, he would meet those requirement 
that would be Mr. Lefebvre's job, then it could come to advisory 
conedttee. Mr. Lefebvre would state the compelling — the 


I* 
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reason for this furlough, and it might very well be brought 
up there that this is a special case, say to Mr. Lefebvrs, 
"According to the policy statement, does he have a compelling 
reason?" Mr. Lefebvre says, "He does, he needs to visit 
his son, he's having problems," then we wouldconsider him on 
the basis of — agreed, okay, he needs a furlough, he would 
be treated like anyone else in the institution, except we would 
say approval pending Bureau of Prisons approval, and, therefore, 
the handling of his case would be no different than any other — 
other than the one stop administratively. 

0• But other people don't have to have a compelling n 

to outweigh their special case designation, do they? 

A Well, this is the problem I'm talking about, we 
require that they have a correctional goal to go on a furlough, 
which might be to see his son. 

ft It might be to see — cement family ties? 

A It might be to cement family ties, 

ft But you only require a compelling need for somebody 
who's a special case? 

A That's true. 


MR. CURTIS: I think that's all I have, your 


Honor. 


THE COURT: Redirect? 
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REDIRECT EXAMINATION 
BY MR. MAXWELL: 

0 Just -- Mr. Edwards, would you open Mr. Fontana's 
file there to the area where this special case designation was? 
A. Yea, sir. 

0 Would youshow that to the Court? I think the Court 

at least be interested in looking at what the stamp looks 
7 like. 

MR. MAXWELL: Nothing further from this 
witness. 

THE COURT: Mr. Edwards, maybe we can chat a 

M 

3 while about the problem the Court i 3 facpd with. I 

suppose — and if I suppose wrcng, ploaso tali me — 

that one of yo^r jobs is to try to keep peace and 
i tranquility among the prisoners at the Danbury 

Institution, is that correct? 

S the WITNESS: Yes, sir. 

? 11151 COL’RT: Do you agree with me that one of the 


1C 

THE 

WITNESS: 

j *5 

THE 

COURT: 

r 

l- 

principal causes 

21 

prisoner 

may have 

22 1* 

THE 

WITNESS : 

23 j| 
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g 
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WITNESS: 
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COURT: ; 


THE COURT: All right. And another cause is that 
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he'8 frustrated in trying to get answers to what he 
considers unfair treatment, would you agree or 
disagree? 

THE WITNESSj I would agree with you there. 

THE COURT: Now, do you further agree with n» 
it's sometimesnot so much the fact of whether there 
is actual disparity, but the fact that the prisoner 
thinks there's disparity? 

THE WITNESS: Very true. 

the COURT: Is that true? 

All right. So whether or not a prisoner has 
special case designation that’s rightfully on his 
file according to rules and regulations, it can ha 

a cause of unrest and discontent if he thinks the 
designation has been put on there unfairly, do you 
agree with me on that? 

THE WITNESS: Yes, sir. May I add — 

THE COURT: Will you further agree with me that 
with respect to the categories we have been talking 
about, they’re fairly well defined, except wnen we 
get to the range of organized crime? Now, I'm not 
forming any judgments, but will you agree with me 
that the case workers had some difficulty with that 
category? If my recollection of the testimony was 
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correct, I remember the words "vague", "matter of 
judgment", "when I'm not sure, I see my superior", 

"I prefer you ask my superior to answer that question , 
and so forth, that the phrase itself is not only 
troublesome to Court3, but even to men who are not 
lawyers, like yourself, isn't that true? 

I 

THE WITNESS: It is — can I comment? 

THE COURT: Yes. 

THE WITNESS; It's an institutional problem. 

It is not so vague in my mind, of course, and — 
my judgment, hut with the lack of written instructions, 
the case workers have some difficulty. £ut the 
subject of organised crime, I don't believe the/ ha' i 
as much trouble as they indicated here on the stand. 

THE COURT; All right. But you will admit that 
perhaps an inference can be drawn from what I heard 
that it is not a clear-cut defined area? 

THE WITNESS; I can't — to me, it is fairly 
defined. I mean it's — we both agree it differs from 
a person does not —to me, tht's organized crime, to 
me, it's pretty plain and simple. 

THE COURT; Well, will you admit with me thet the 
phrase "organized crime" can have a spectrum of 
definitions, one which indicates any criminal 
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activity in which there is joint participation that 
reflects organization and premeditation, to the 
other end of the spectrum which soma people think of 
organized crime as Mafia, cosa Nostra, the organiz*- 
ational type of corporation of crime, the A1 Capones, 
the Vito Geneoveses, and so forth? 

THE WITNESS: But at FCI level, I will probably 
in my carrer, if I stay there any longer, will never 
cross making a judgment in that type of a case, 
more than likely, I mean someone — when you speak of 
the family or Mafioso, something of this serious 
nature, I'm sure this would be handled at a higher 

i 

love, would not be to my judcrrru.t. 

THE COURT: I'm talking about what the definition 
of organized crime means to various people, or I should 

say the connotation one would draw from the phrase 

#■ 

"organized crime". In some minds it may be a group of 
men who gattogether, formulate a plan to commit a crimo 
and execute that execute that according to a well 
premeditated schenrn. To some other people, it may 
mean aluost the General Motors of crime. The Mafioso. 
Do you agree with me on that? 

i 

THE WITNESS: That's true. But I hope that my 
ease workers haven't told you , you know, that even 
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though he had a trouble putting in a verbal 
definition, that that’s another ballgama. 

THE COURT: Which ia the other ballgama? 

THE WITNESS: Well, the differences when we 
state — well, such in the cases we just read, this 
organised -- there's been an organized activity, 
rather than being a family situation, organized — 
thare I go, I used the words what you just talking 
about, does have a connotation, but I think there's -- 
that's step — that's on the very far end of the 
scale that I was mentioning to you. 

THE COURT: WE could theorize on this all day, 
but the fellow who picks up a nicxie nurbar oat 
in the street or in the factory and eventually that 
money flows into a central kitty in another state and 
becomes part of a multimillion dollar daily operation; 
technically, we could say that thinickle-dime 
operator is a part of the criminal syndicate, and 
yet, you and I both know he is probably picking up liJ 
$30 a week and hasn't the slightest idea where the 
money ends up. 

THE WITNESS: Professionally, we'd have to 
consider him, say, like in a ring, andput him 
on the very outer end of it, and give it no more weig! 
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then that. 

THE COURT: All right. Now, back on the track. 
Whether a prisoner is right or wrong, but assume 
in good faith he thinks ha's being mistreated, what 
do we do about it? In othar words, you have said 
in your opinion that the special case designation 
is a fair and reasonable one, obviously, the petitioners 
didn't agree with you, or they wouldn't have brought 
this lawsuit. But maybe they didn't know what you 
just read off, or maybe they did, I don't know. But 
what can we do about it? You tell me as a prison 
administrator what your opinion is to remedy the 
situation where a case worker sit3 oohlnd ?- , 

informs a man that he's getting a designation that's 
different then anyone else's, so right away there's 
fear in the petitioner's mind that he's going to 
be treated differently, the case worker is all typed 
up with confidentiality, how do we resolve this 
understandable frustration? 

Are there administrative remedies available 
that open the door a little bit here, and if so, how? 

THE WITNESS: Yes, sir, your Honor. As I say, they 
definitely advise — they're advised of the 
BMB, which allows writing to any official, 
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particularly the Director of the Bureau of Prisons, 
with his address in the administrative remedies which 
provides a form and channel of command to go through. 

As you know, weare now giving copies of our 
progress reports, we first being by initialing out 
and sven — we're swinging way, I think, to the left 
in informing an inmate, a resident of how we're judgine 
his background. I can remember when this was somethin: 
that was never to be discussed, you know, you guarded 
it like nobody's business, even the fact that he was 
a special case, and this would take hours and hours of 
trying to defend something without really 3aying 
what you really meant, and I believe the tiureau cf 
Prisons is approaching a point now that we're beginnin< 
to become more forthright and more direct saying this 
is where we're getting our information. 

Mr. Smithers testified to statements that he 
gave, 1 believe, Mr. Catalano directly out of the 
preesntence. Years ago, this would neverhave bean 
done, you know, because the probation officer would no 
want his name mentioned, you know, U. S. Attorneys, 
you didn't mention their names, because they didn't 
want to be bothered by friends and family bombarding 
them, but we're coming into a more concerted type 
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effort now where we can give this information, the u. 

S. Attorneys are ready to stand and take the heat as 
well as -- you know, whatever information they give us. 

THE COURT t How is that done*? Can the prisoner gat 
this type of information from the case worker 
because, subject to a 180 degree change, I have the 
opinion from what I have heard in this courtroom 
that the case workers are -- play the thing pretty 
close to the chest and they're kind of leery about 
telling exactly why a prisoner is a special case. 

THE WITNESS: I think this is the gray area that 
we're discussing. You also noted ny feer about 

• 

divulging certain information, and tnis is the gray 
area wa — into, and as I say, I think it's getting 
lighter, less gray now, my case workers now are 
giving out more information outside the files, and 
now in counseling the man on his first interview before 
we write a progress — and this is what they're 
saying about you, and what are you saying, and I 

| 

believe most of the Bureau of Prisons institution are 
going more to this line. It may take institutions -- 
like this hearing hereto say: okay, gee, that didn't 
hurt, we'll give him more information and we'll 
lessen the frustration — and staff. 
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THE COURT: Your disciplinary report things 
are faily well open, aren't they? 

THE WITNESS: Yes, sir, now they are. I'm a 
member of the adjustment committee, we completely -- 
they of course, it's not an adversary system, 
of course, to a master, but we're finally serving due 
process, 24 hours prior to it. 

THE COURT: Yes, I'm familiar with the system, 
actually, at times, that could be a more explosive 
situation because some of the witnesses or some of the 
incidents involve prisoners who are going back to live 
with each other thct night after the disciplinary 
hearing, whereas, with a presentenca report and a 
letter from the United States Attorney, I don't 
think either one of the latter gentlemen are quaking 
in their boots becausesome prisoners at Danbury may 
be let out to go to a funeral. 

THE WITNESS: What worries me about more 
presentence information coming out is the fact that 
more and more as they are read, the preser.tenco becomes 
more sterile, in other words, where a probation officer 
is able to talk to family or neighbors who will give 
freely comments concerning the inmate, you know 

I 

about the guy then, and if they know that that's going 
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to be coming to him directly, will they talk so 
freely? 

THE COURT: You are putting forth a classic 
response to those that say that the presentence report 
should not be turned over. On the other hand, the 
enswer to it is they may become more sterile, but 
they're certainly more accurate, also. 

THE WITNESS: If you think that outweighs our 
treatment need, I'm asking you — 

THE COURT: But, anyway, my concern here is this. 
The prisoner who gets a SC can go into this 
administrative remedy procedure, can he not? 

THE WITNESS: Yes, sir. 

THE COURT: Now, that — talkino about sterile, 

I mean, that could be pretty sterile, too, when we 
see something like I'veseen in this case, where it 
says: "appeal my special case designation" and ha 
gets back "denied" or something like that. Moreover, 
take the situation where one prisoner gets an en banc 
for being a special case, and another prisoner doesn't, 

I 

who explains that to s prisoner? They're both 

i 

special cases, one goes in and has a heart to heart 

I 

I 

talk with two examiners, true, it's then sent to 

! 

j 

Washington, but with a recommendation, the other 
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fellow gees in and they say, "Well, gee, we can't do 
very much, everything has to be turned over to Washint 
ton," right away it's a faceless proceeding far away 
from Danbury. Now, how is something like that 
explained? 

THE WITNESS? Well, unfortunately, we don't — 
can't explain it quite as well as we should do, being 
a separate agency, however, the examiners do give 
a reason for the en banc hearing in saying, "Okay, 
we're referring this to en banc hearing due to the 
notoriety in this case, due to the large amount of 
money or due to the seriousness of the offence, or 
due to the seriousness of the community," ar.a all th- 
case worker can do is say that, and, of course, that 
brinqs "why", makes it more difficult. The case 
worker, of course, being in there, does hear the reasc 
why he's recommended to en banc. 

Now, if the examiner gives him no other reasons, 
then, we don't know. 

THE COURT: All right. Then, let me ask you 
this question. No one is infallible, and we all make 
mistakes. Do you think that a man who has been given 
a special case designation has a right to object to ii 

THE WITNESS: Yes, sir. 


SANDERS. CjAL.E & RUSSELL 








V 



154 

Edwards 383 

THE COURT: All right. Do you think that the 
administrative remedies by which he writes on a 
small piece of paper adequately gives him a forum 
to challenge that special designation? 

THE WITNESS: Yes, sir, I do. 

THE COURT: And 1 take it, therefore, that 

I 

responses such as, "You have been designated a 
special case by the Bureau of Prisons, central office, 
acting on the recommendation of the chief classifies* 
tion and parole, FCI, Danbury, the designation of 
special case was made becauseinformation from 
investigation reflects — it says reflect, but it 
should oe reflects — a probable link with organized 
criminal activity. Request for special case 
designation removal deniod," you feel that's an 
adequate answer, and a person receiving that will say, 
"No, I know why 1 have a special case designation, 
because I have learned something 1 didn't know before"? 

THE WITNESS: No, sir, here's the thing. I'm 

i 

not aware of that answer, of course, but others of 

i 

t 

that nature I have to investigate, and usually writs 
the draft by which they are answered by now a 
department head, plus associate warden must sign, this 
in the case of someone who is on the borderline, will 
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call it to our attention in case it was overlooked for 
•oma reason, and it could be looked into, and if it 
was for some reason not — shouldn't — or should 
not have been a special case, it could be changed, 
and that's why 1 say that's an effective way. 

THE COURT: Hut where does a prisoner get 
the opportunity to come in and sit down and say, 

"Look, I'm not a member of organized crime, 1 never 
was," have the following reasons A, B, C and D, 
and let us just assume for the sake cf argument all 
18 of his reasons are blatant lies, absolutely 
confcrad:ctttci by the record, and your declaim t!onn : t 
chance,chi special case remains, but where cccs he 
get an opportunity to challenge a designation which 
affect his stay at Danbury? 

THE WITNESS: Well, any case worker, if the 
guy brought a — should certainly look into the factors 
you know, what is he saying, if there is exactly 
contradictory to what they say, say in the information 
we have, it should ring a little bit of bell that 
all the information he has, and he should rereview 

i 

the information we have and weigh it against what the 

! 

inmate told him. And I think that — I would hope 
that my case workers are sensitive enough that they 

I 
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would pick this up end not just turn a cold ear on it. 


THE COURT: Hut what if the case worker doesn't 

— 

tall the person why he's a special case? You may 


know that your case worker wouldn’t put a man in 


special case unless there was a good reason. On the 

7 

ji 

°** 16r han( *» there may be many other people who would 

8 1 

1 

feel that he was put in special case because he got 

** • 

a letter from a third party's estranged wife, and if 

i i 

the case worker -- I can’t tell you, it's 

information we have in the file, where does that 


leave the prisoner? 

0 

13 

T*.E WITNESS; I do not dun/ that we're not 

■- 

nasitont at,cut giving out information, aj I ssy, and 

‘ 

I think that is possibly a weak area, but, acrain. 

' t 

some information or some reasoning is given the inmate 

1 , 

at the time of classification, but# again, we do not -- 

f 

as I have testified, and many times, we don't call 

19 

him in andhere's the stamp on your file and here's 


the reasons for it. 

*> 1 

THE COURT: That's not done? 

12 

| 

THE WITNESS: That's not dona. But should 

23 |i 

Mr. Lefabvre — someone is asked, tries to give an •— 

1 

J4 9 

J 

best explanation as I can, as I said, with that 

, l' 

25 

.1 

ingrained hesitancy to reveal information that 

i 

i 

l! 

j! 

!i 

l 

SANDERS. GALE & RUSSELL. 

Cl« TlUtO »TCNQT < Pt HC^OWTlM} 




/ 





7 

({ 

i 

8 : 




i, 


21 

22 

23 I; 



157 

Edward3 3SC 

cornea from another party. 

THE COURT: X suppose, I don't see how it could 
be avoided, by Mr. Lefebvre or anyone else when he 
say8, "I would lie to apply for a furlough” — 

THE WITNESS: Then, he finds out real quick. 

THE COURT: Finds out real fast, because he's 
explained that there's a three-step pr cedure for the 
special cse prisoner and a two-step procedure for 
everyone else, right at that point he'll — sure 
learns about it, is that correct? 

THE WITNESS: Right. 

THE COURT: And then the natural question 
comas up, "Why am I a special case?" A~d we gat 
many times the answer, "I'm sorry, I can't tell you, 
it's a confidential communication between our office 
and another agency," and then where are we? 

THE WITNESS: Okay. Well, in perspective, though 
with 789 inmates, we are trying to program them in, 

— say, there are tan men that we know that we can 
help if we can only get 'em started, turning 'em 
around in some way, you are talking about 30 people. 
True, I wish that we could spit it out for them 
and exactly know, and perhaps these people have 

i 

I 

different motives, but we get hit with so many 


I 
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diffarent r.oti «s that if we could only find out 
exactly what information you have, then we could 
get rid of it, contest it, and fight it, in a sense, 
what you are talking about is good, perhaps this is 
errorless information, perhaps this right should not 
be violated, but the evidence I have seen in the last 

1 

three or four years have been of the nature I 
mentioned. But I believe that those do have — have 
this administrative remedy, they have a case worker who 
says to them — perhaps he doesn't spit out and 
reduce their anxiety by giving them exactly the Gallo 
brother strter nt or such, but he gives them ti e 
scatonant, "You may be connected wita a notorious • 
he then may through this administrative — in special 
cases, I have never had anything to do with any organized 
activity, this would go to the AW to be signed off, 
myself, I'd have to report to the AW and then it 
is written up and given to him, through this, there's 
another two reviews by local institution policy, in 
one case — in two cases this happened} in one , a per- 
son was involved in something like $ 27,000 worth of 
counterfeit bills, which is a large sum, there was 
a statement by a police officer he believed this 

j 

individual is the leading distributes for the New York 


SANDERS. GALE & RUSSELL 

CEMTiMttj srtNOTf PC BEJ-OH'EHJ 


7*n * A AIM CTOCrr 



338 



7 

e 




i3 
; 9 
20 
21 




23 i: 


2-1 


159 


E ivrards 

area. Tnis gv - vrots this and thi3 was dona 
starred "special cars”. This waa reviewed by 
and I aaid I really don’t saa where this guy could fca\c 
bean involved in organized crime, all ha was doing was 
causing — I think he was just a minor guy, he got 
caught with his pocket trying to turn a buck or two 
with it, and we removed the special case designation. 

THE COURT Yes, but this appeal, or this 
review, I’m sorry, by you — and you uoed the phraao 

"we". 


THE WITNESS: Associate warden. 

TiiE COURT- Yes. That isn’t p.oacr. od cy 
ragulaticn, tfc a is an internal review, i~ it net? 

THE WITNESS; Right. Yea, sir. 

THE COURT: Maybe a prisoner doesn’t even know 

this is going on? 

THE WITNESS: Right. This is true. 

THE COURT: One other question I have. If a 
person is not a special case, does the warden 
need permission from Washington to transfer him? 


a 


THE WITNESS: No, sir. 

THE COURT: In other words, a warden can send 
man to Lewisburg, Atlanta, Springfiald, or mayba 

tha Whalley Avenue Jail or a CTC without parmiosi 


SANDERS. GALE ft RUSSELL 

CE«T t-‘lEC iTCnOI’O't lltKOUTtKl 


even 









33 5 


7 

3 


'! 


i 5 


16 




| 

.on 2 5 


i; 

i 


I. 



160 

E iwar'*a 

from the Bureau of Prisons if the man .13 not spatial 

case? 

THE WITNESS: If he meets ell the other require¬ 
ments , yes, that's right. 

THE COURT: If he is a special case, it does go 
to Washington, is that correct? 

THE WITNESS: Yes. 

THE COURT: And I know about furloughs — it's 

furloughs — 

THE WITNESS: Yes, sir. 

TOE COURT: Incidsntally, we talk about a team, 
an advisory committee, and it's been ending 
there, but the warder, has something to say tbc it all 

this?. 

THE WITNESS: Definitely, the advisory committee 
is strictly an advisory agent to the warden, and 
then it's never okayed until the warden puts his 
signature on it. 

THE COURT: So we're talking about a three-step 
versus a four-step? 

THE WITNESS: Right. 

THE COURT: It's the team, advisory committee, 
warden, if you aren't special case. Team, advisory 
commitee, warden and Washington if you are? 
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THE WITNESS» Yea, sir. 

THE COURT: Now, so I know about furloughs, 
furloughs go up through the warden, unless you are 
special case, is that correct? 

THE WITNESS: Yes, sir. Or there is one other 
category, a person of extrema violence would have 
to have Bureau approval. 

THE COURT: Is his file marked? 

THE WITNESS: I'm speaking cf one that’s not 
marked. 

THE COURT: How about CTC? If he is not a spe 

# 

case, who has the final word? Institutional offic¬ 
er Wasnington? 

THE WITNESS: Institutional. 

THE COURT: nil right. And let’s see, parole, 
I guess, was the last big category, anyway. I guea 
it doesn't matter if you are special case or not, y 
have a right to have your parole application filed 
and heard if you meet the basic — 

THE WITNESS: Right. 

THE COURT: — general rules, and they apply 1 
special case and nonsp4cial case? 

THE WITNESS: There's no specification for ap< 
case on the parole. 
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THE COURT; Excapt the on banc? 

THE WITNESS: And that's a parole board direction., 

TEE COURT: Okay. Thank you, Mr. Edwards. 

(Witness excused.) 

THE COURT: Whera are we now, gentleman? 

MR. CURTIS: I don't have any more questions, your 
Honor, I think we have to talk now about what's going 
to happen next. We have — 

MR. MAXWELL: 1 have — excuse me — I just have 
one more thing there, your Honor, I would like to 
submit to the -- to the Court for in camera rai/isv 
the parole summaries on the following petitioners 
I initially had, since we initially had i*_so .-ir. 
lanelli and Mr. SteM here as petitioners, I obtained 
summaries of their parole hearings, I wouldn't take 
them out because it would sort of destroy the 
integrity of the document which has been provided, 
but the parole board has requested that I provide 
these to the Court for in camera review. I believe it 
has been done in previous cases in this court here, I 
believe the Massiello case was one where there was 

j 

. i 

in camera review of these, and 1 would like these to 
be marked as a Court exhibit for the Court's review. 

i 

MR. CURTIS: I'd like to ask a couple of questions 
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1 6 4 404 

THE COURT: What's your schedule this morning, 

gentlemen? 

MR. MAXWELL! Your Honor, the govern Tier, t has present 
in court Mr. A1 Butler, who 1. from the Bureau of Prison., and 
Mr. Wrenn, who la with the Board of Parole. Mr. Wrenn Is the 
Individual who prepared the aff davit which was submitted to 
the Court at our last meeting here. 

1 

Vour Honor, at this time I would like to file with the 
Court a Bureau of Prison's policy statement, subject: special 
offenders, number 7900.47. This policy statement was 
issued April the 30th, 1974, and became effective May 1, 1974, 
and I would file this with the Court. 

Do you have copies? I presume you probably do. 

Yes, t!,e petitioners' representative has indicated 
that they have a copy of this policy statement. 

Your Honor, and I would refer to the third page of 
the policy statement, the third paragraph down, wherein it states 
"All inmates presently designated 'special case', 'special 
offender' or stamped, case, based on earlier memoranda on this 
subject, should be reviewed in light of this policy statement.* 

I have been in touch with officials of the Bureau of 
Prisons in Washington, D.C., and they have indicated to me f 

that in conformity with the policy statement that I have just 
cited the — a review is currently taking place of petitioner 

I 

Psequel. Catalano and Merlo Ingoglia .. to whether or not they 
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should be maintained cn the special case and the special 
offender list. 

With regard to the petitioner Donald Fontana, he is 
not on the special offender list and his file is no longer atairped 
•P^cial case, so, actually, a review is not taking place with 
regards to him. 

T _ 

THE COURT: Well, although I must try to complete this 
case by 1 o'clock, because I have other ratters, and so I don't 
want to get into any extended colloquy when we have witnesses 
sitting in the courtroom. It does occur to the Court that this 
new policy statement i3 the first, if my understanding is 
correct, written set of guidelines with respect to special case 
in the form of a policy statement or an official docura.’. : from 
tho Bureau of Prisons, is that correct? 

MR. MAXWELL: I believe that's correct, your Honor. 

THE COURT All right. Now, obviously, somebody else 
other than the Court has had the thought that in view of this new 
policy statement, perhaps the whole special offender designation 
for each and every inmate in the prisons should be reconsidered. 

That indicates to me that Mr. Carlson or his’ 
agents felt that perhaps there has been some misinterpretation, 

22 misunderstanding and perhaps some arbitrariness in the past 

23 i! due to the lack of a written set of standards. 

: 

Now, if that's sc, why isn't it just common sense to 
• * | 

2 . agree without any great foelina one way or another whether you 
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won or lost the caao, to dissolve or vacate the special case 
assignation in thi3 case, and start fre3h with a clean slate, ana 
determine whether under the new policy statement the two 
petitioners should bo a special case, they may or may not be? 

MR, MAXWELL: Well, your Honor, it would appear to me 
that I -- I have seen nothing that has come out in the hearing 
which would indicate to me, and nothing which would in my 

|| 

i!. discussions with the Bursau of Prisons where I would see that 
there would be any substantial change. From reviewing the 
policy statement it is more or less a formalization of 
procedures which were followed with regards to Mr. Catalano 
and Mr. Xngoglia. 

!i TiiE COURT: That may be, and assume that even ur.dor tha 

new policy statement there may be challenges by tnc;o vho arc 

designated special cose. All I'm saying is that it does 
eliminate one area of complaint against the Bureau, and that is, 
that whether a prisoner belongs on the special case list or 
not, there were no set standards to test his placomant on the 
list. 

I don't know if I'm making myself clear in articulating 
the difference whether a prisoner should be on a certain list 
or not in — contrasted with a sat of standards which puts him 

ij on that list or not. 

•i 

,| MR. MAXWELL: Well, I think I understand the 

j 1 

Court's position. I think what I'm 3ort of looking behind is 
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that, I'm thinking that since I have seen — in view of the 
fact that this case has bean p 3 nding for some tire, officials 
in Washington, naturally, have reviewed the files of all of the 
petitioners,with regard to the case of Mr. Fontana, he waa, 
in fact, removed. I think if we were to do this and then two 
weeks from today the files of Mr. Catalano and Mr. Ingoglia, you 
know, they said: we'll still maintain you on special offender 
5 ; list and stamping your file special case, I feel fairly 

certain I can't answer for the petitioners, but I feel fairly 
certain they'll come back to the Court, and they'll say: we're 
still this, and we still want to be heard on it. 

THE COURT: Well, there’s several answers to that, 
it seems to me. One is that even if that were so, there would 
now be a set of standards that we now have that wc didn't have 
before, I'm not saying I'm prejudging that situation. I'm 
just saying there are guidelines that we didn't have before. 

Secondly, even if Mr. Catalano and company ware taken 

li off the list, another inmate who is on the list could challenge 
the designation in these policy statements, anyway. 

:: And thirdly, there might be a difference in an officia 

viewing something that is done and trying to justify it because 

2 2 the case is in court. And that same official looking at a case 

23 with the slate clean. 

24 11 No court cases are pending, and he has to follow, 

:s you know, soma other guidelines that he didn't know about. I 

I 

i: 

li 

It . MAIN STBfFT 
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mean Mr. Smithers certainly wasn't familiar with all the 


403 


guidelines, I don't think any one's testified that they had a 

clear knowledge of how this whole system worked, but as 1 

read through these new guidelines, certain things have to be done. 

I'm just saying there's a possibility that when somebody 
goes through these procedures, Mr. Catalano may not be a special 
' i- case, but if he is, let him bring another action. If he wishes. 

ft ' ^ 

It seems to me that sooner or later someone is going to bring 
one, anyway. 


13 


1 : 


1 .1 


2 ’ 


23 li 



I don't see how my decision, if it goes off on the 
fact that these gentlemen may well deserve to be special cases, 
but the whole procedure lacks due process because there's no 
guidelines, no standards. One witness went as far as aayino: 
we dapend on prison lore, how that helps anybody, lv*s .;ot coin.7 
to throw any light on these new guidelines, certainly. 

Let me hear from other counsel on this. 

What relief are you actually seeking here? - 

MR. WIZNER: We are seeking several types of relief, 

your Honor, first of all, let me characterize these guidelines 
as we aee them, if I may. These guidelines, as far as we're 
concerned, codify pest practices and don't solve the major 

i 

I 

problem. The major problem is that someone may be designated 

I 

a special case on the basis of a unilateral view of certain 

| 

allegations or information without being afforded the opportunity 

i 

at least to confront th»t evidanca and say something about it. 
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As aeon as some official at the Federal Correcticr.nl 
Institution at Danbury finds even on the basis of these designa¬ 
tions standards that certain facts ara true, whether or not 

they are true, he immediately forwards the case to the Dureau of 
Prisons. 

We think that there ought to be — we're not saying 
there should be a full adversary hearing at the time designation 

•I 

s 

takas place, but some kind of administrative procedure whereby 
the inmate has an opportunity to be heard before he is 
designated, because once he's been designated, he then has the 
burden of getting that designation removed, and once he's 
bean designated, certain k_nd of disabilities follow tnerefror, 

J ;! so a major item of relief we seek in this case is r.o t for the 
Court necessarily vo set forth one, two, three, four, five, 
six guidelines for administrative procedure, but to require tna 
Bureau of Prisons have some procedure, no procedure is establisht 
by this, just guidelines are set forth. 

The second thing, of course, we're seeking, is specific 
relief for these specific petitioners,we would like Mr. 

Ingoglia forthwith released to a Halfway House, and so ordsred 
by the Court, we would like similar relief for Mr. Catalanc with 
22 respect to parole. 

2j j We think the hearing should go forward, and the 

j; 

24 }! witnesses from Washington have relevant testimony to give. Our 

{. 

cross examination will not take that long, and we fully intend 
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to fini6h by 1 o'clock. 

THE COURT: Why don't we hear the witnesses? They 
have traveled from Washington. W« can always discuss this later 
MR. WIZMER: Thank you, your Honor. 

MR. MAXWELL: The government would call Mr. Wrenn. 


22 

23 i< 

t 


ii 
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W R E N N, called as a witness 

having first been duly sworn by the Clerk of the Court, 
was examined and testified as follows: 

THE CLERK: Will you please state your name 
and address for the record? 

THE WITNESS: Bernard R. Wrens. Do you want my 
home address or business address? 

1204 Drake Street, Northwest. 

DIRECT EXAMINATION 
BY MR. MAXWELL: 

Oi Mr. nrenn, by whom are you employed? 

A I am employed by the United States Board of Parole, sir. 
Q. What capacity, sir? 

A I'm the chief hearing examiner for the Board. 

Qi Mr. Wrenn, would you explain to the Court what your 
duties are as the chief hearing examiner, board of parole? 

K My duties primarily are to take care of the administra¬ 
tive matters of what will approximately be 27 hearing examiners 
who will be in different regions through* aut the country. 

& And for the record, it is my understanding that when an 
inmate of a federal institution goes up for parole, he goes 

I 

before a — two hearing examiners? 

K Re goes before a panr.l, yes, sir. 

0 And ths panel then makes a decision to grant parole to 
this individual or to deny parole tc this individual? And in 
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Wrann - direct 412 

certain cases, to refer it for original jurisdiction or an 
en banc consideration? 

A. That's basically correct, we call it a tentative decision, 
since it is open to review by the board. 

a And do you have occasion to review the decisions 
of the hearing examiners on granting or denying parole? 

A I have had occasion to review a certain number of 
cases, I don't review all cases, but the cases are reviewed 
either by me or the administrative hearino examiner. 

0 Now, Mr. Wrenn, with regard to petitioners Donald 
Fontana, Mario Ingoglia and Pas.quale Catalano, can you tall the 
Court whether or net these petitioners when they area arc d before 
the panel on their parole hearing were ccnsicarad ay beerd 
en banc or original jurisdication case, or they were considered 
in the normal manner? 

A They were considered in the normal manner, as far as 
Z can determine. 

ft What do you mean by the normal mannar? 

A That the hearing panel hears the case at the 
inatitution and they make a tentative decision on the case. 

ft Now,Mr. Wrann, the case that's currently before the 

Court is the claim by the petitioners that their files are 
stamped "special case" and they ere on the special offender 

, j 

i 

list, end that because of this type of a designation, they were 


/ 
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denied parole. Now, can you tell the Court how the stamp 
"special case" and/or being on the special offender list would 
affect an inmate when he applies for parole and appears 
before the parole hearincr? 

A. It alerts the examiner panel that there is something 
special about the particular case itself. It does not necessarily 
mean, of course, that it is organized crime, there are a number 
of other types that come under the criteria of the policy 
statement, and in these particular cases that we're dealing 
with, of course, the matter of organized crime was not 
considered to any extent, apparently, because they weren't 
heard an banc. 

^ Now, Mr. Wrenn, can you state whether or r.ot t v .e 
special case designation played or was one of the reasons 
why the ptitioners were danied parole? 

A. As far as I can determine, this had no bearing on 
the outcome, no. 

Ql And you make that statement based on a review of the 
hearing examiners — 

A Summaries and the following material, yes. 

MR. MAXWELL: I have nothing further. 

I 

CROSS EXAMINATION 
BY MR. CURTIS: 

I 

I 

Qt Mr. Wrenn, you are the chief examiner of the parole 
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Wrenn - cross 4X4 



board? 




A. 

That's correct, sir. 



d 

In your duties, do you become involved in policy 



matters? 

t 



A. 

To a certain extent, I do, yes. I don't have the final 


7 

i! 

ji 

authority 

, though, as far as policy is concerned. 

j 


3 i| 

d 

Are you responsible for training the examiners? 



A. 

Yes, I am. 


i * .. 

d 

Could you tell me what the purpose of the OC 



designation is as far as the parole board is concerned? 




MR. MAXWELL: Excuse me, your Honor, I would ash 

■v 

13 jl 


Mr. Curtis to ere further on what he mecnn by an OC i 


i- 


dosi-nation and vast tr.is witness may un-*:rstand. 


1 : • 


THE COURT: Let's find oat what designations there 


• s 


ere, and then what effects, if any, they have. 


• ** 

A. 

Would you like to know the criteria that we use for 


i? 

designations, is that <hat you are asking? 


I? 


THE COURT: First, find out what designations 




ere there. We know there's what? Special case. 


?! 


THE WITNESS: We have — we use criteria, we u 3 e 


< X 


four designations. One is national security, those are 


23 jj 


1 

priiontrs who have committed serious crimes against 

i 

r 

* tl 


security of the nation. Espionage, aggravated 





subversive activity. 



M 
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Wrsn.i - cross 
THE COURT: ON that man's file, what is put 
on it? National security? 

THE WITNESS: These are the types we hear 
en banc or original jurisdiction. In other words, the 
are the c*ses where the examiners don't have the final 

■I 

say so in the case. 

fl 

3 • 

THE COURT: I'm trying to get on the same wave 

% 

length Mr. Curtis is on and try to get you on it, 
we're trying to find out what designations there are 
on a file, what stamps are put on a file to alert 
either the hearing examiner — 

13 •' THE WITNESS: Oh, I see, all right, 

THE COURT: — or a warden or you or anyone else 
THE WITNESS: All right. 

THE COURT: — that this man, as you put it — 

' THE WITNESS: Yes. 

THE COURT: — has something special about him. 
THE WITNESS: All right. It's a stamp that the 
Bureau of Prisons uses, and it concerns that this 
inmate will not be transferred until the okay is given 

2 by the central office, something —■ I'm saying — 

3 ! this is not exactly what it says, but basically — 

|! 

'I 

33 0 You are talking about the special designation you see 

j 

25 on the file? 
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Wrenn - cress 

A. Right. 

ft Do you use the same file as the Bureau of Prisons use32 
A. Yes, we do. 

Qi Same exact file? You are in this same building, your 
offices are in the same building? 

A. In the same building, yes. 

& Mow, do you have any marks, stamps or indications 
that you put on the file for your own purposes to designate these 
cases? 

A. Would you like rOr me to go through the routine that 
we go through -- the procedure that we follow on spscial case:, 

0 

or are you just — 

THE COURT: Ail right, why don't you — 

Qi Why don’t you just go ahead and do that, we might 
save time? 

K We send a panel out to an institution, for example, 
for Danbury, we hear the case, and if we see the special designa¬ 
tion stamp, we immediately are alerted to the fact th&t this 
is a special case of some type, all right? But at that point, 

i 

we really don't know what it is until we get into the file 
material itself. Now, once we get into the file material, and 

I 

once we have talked with the — had the interview with the 
inmate, we make a decision as to what type of special case it 
is. We can make a tentative decision as to whether it's OC or 
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Wrann - cross 


not, but wc don't atop there, wa carry it a step farther and ve 
try to gat — 

Qt Now — 

A All right. 

& Now, you said — 

THE COUST: Why don't you let him finish? 

& Excuse me. 

A All right. If wa think that there is a possibility 

that's -in oc case o_* one of these' other categories wa might be 

using, we don't make a clear-cut decision in the cace there, we 
return it to Washington indicating that it's a possible original 
jurisdiction case, which it should be in en banc, then it comas 
back to Washington, of course, when we are regionalized, it will 
come back to the regional office, at that point, an investigation 
is made with the Justice Department, we make an inquiry wits c’ia 
organized crime section of the Justice Department and find out 
if there's any further information that we can get. 

Then the regional director ultimately decides on the 
k*®is c*£ all the information whether it's going to be organized 
crime or — en banc caaa, or not, that's what I»m trying to 
say, an en banc case, at that point, then if he decides that 
it should be en banc as a result of the organized crime matter 
or for any other matter, using this criteria that we follow, 
than he makes it an en banc or original jurisdiction case, that' 
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3 ;j 

. i - 

9 



THE COURT: What are the four categories? 

THE WITH ESS: The four categories, I was just 
going tc give you those, the four categories are 
national security, which is one; organized crime is 
two; three is national or unusual interest; and four 
is long-term sentences, 25 years or more. 

Ql Now, are you reading from a document? 

A. I’m reading from a document, yes, sir. 

Q. Could you tell us what that document is? 

A. It's our rules and regulations published in the 
Fedaral Register. 


g. Could you give us the cite for tnat so thot .nj cm 


have the record? 

JL It's Volume 38,No. 184, Part 2. 

\? 0- And is there a section number for the — 

l JL It's 2.22, called original jurisdiction cases. 

ql So you have four categories that your examiners 
are looking out for when they're out in the field? 

i 

2 » A. Yes, sir. 

22 •: Q And in some cases, at least, there is a trigger, the 

23 ii special case marking on thefile will trigger their interest 

in this case and so they'll look further? 

2_ ' JL Yes, sir. 

ii 

'I 


SANDERS. GAL^ ft RUSSELL 

CEK’>'||3»-tNOT«H K|PO»fEHl 




Wrenn 


419 


179 

- cross 

Qi Now, let's zero in on the organized crime designation. 
Could you give re — tell re what the purpose of the organized 
crime designation is? 

A. I don't know that I understand. Could you elaborate 
just a minute — a little bit more on that, what purpose it is? 

7 | 

. You mean the stamp itself? 

|J 

Ql What purpose does the designation have? 

A. If we determine that it is organized crime, all right, 
if the regional director determines that it's organized 
crime ultimately,then the case is set for a an banc or original 
jurisdiction case, in other words. It's decided by a greater 

1 i 

,J H number of board members than just the two examiners out in the 
field. 


Qt Are there any rules that you know of that make the 
designation "organized crime” mean that an inmate will spend more 
time in prison because of that designation? 

A We have guidelines that we follow, Mr. Curtis, I think 
you realize that, and generally in — our initial interviews, 
initial hearings, we follow these guidelines pretty precisely. 

2 Now, we can go outside the guidelines, if we feel that the 

22 offense is such,we can go outside the guidelines and perhaps 

23 ;j have— 

2 J ;! Q. la the designation "organized crime” a reason in itself 

i 

to go outside of the guidelines? 
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A- *iot necessarily, it might be, but not necessarily, 
ft Is there a relationship between the organized crimo 
designation and the guidelines? 

I would say there is a relationship if I — I think 
I understand what you are saying. Go ahead. 

ft How does an en banc hearing work? Would you describe 
how the — what the procedure is in an en banc hearing? 

* If it's decided that it's going to be an en banc case, 
the panel summary, alone with a — a — an additional nummary 
or report is written back in the D. C. office, which is a very 
complete type of summary with some additional information in 
it, like — a complete breakdown on the codefendanta and this 
sort of thing. 

This will then go to the entire board to be determined 
by en banc, the en banc process, 
ft Who writes the summary? 

A. It can be written by a number of people, the case 
analysts have been doing them in the last several months. 

ft Where does a case analyst — where does he fit in in 
the hierarchy — 

A. He does not hold hearingslike examiners do, he's on 
a different level than the examiners. 

ft Would he be in a higher level? 

A. He's a professional individual. 
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Wrenn - cross 

0 Ha's a professional individual? 

A. Yes. 

& But he's lower on the toter pole in the parole board 

than the examiners? 

K Moneywisa. 

ft Moneywise, I suppose that's one way to measure it? 

8 A. Yes. 

i! 

ft So by the time the board, the full board, gets this ca 

there has been a summary made up by the examiners at the 
institution? 

- A. Right, yes, sir. 

18 ft Thera has been another summary made up by somebody? 

A. Yes, air. 

ft Probably a case analyst? 

•• A. Right. 

• # ft In Washington? 

*3 A. That's right. 

’•> ft There has been an inquiry? 

2: A. Right. 

% 

ft As to the circumstances, at least, surrounding the 

designation from t/ia criminal division of the Justice Department? 

23 »! A Yes, affiliation, yeah, right. 

24 ft Tell us what form that — 

A. It must have gene — 

.1 

!i 

l! 

I! 
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ft — that inquiry could take, if you would, please? 

A. What they would send us. 
ft What you would ask them for? 

A. We would telephone over to a certain particular 

individual in the Justice Department — and I can 't recall his 

ij name riqht at the moment ~~ and ask them to investigate as 

3 

I) whether or not this man has OC connections, and then they take 
7 it from there. 

I 

ft You use OC as kino of a shorthand term to designate 


13 


• o 




!• 

I| 

23 ii 


Ii 


organized crime? 

A. Organized crime connections, yes. 

ft Is that understood in the Justice Department as beino 
organized crime, cc veil? 

A. Sure. 

ft Does the parole board initiate OC classifications on itJ 
own? Or would you always operate in response to somebody's — 
somebody else's designation? 

A. I can't think of a case offhand that I have run into 
where we have initiated it. It's usually we're alerted some way 
if that's what you mean, we're alerted by what's in the file 
material or what — perhaps, the Justice Department gives us 

| 

as far as information. 

ft Do you ever get letters from criminal division indicating 
thatsomebody might be a special case? 
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Y«s. 


Or OC? 


*• w« get additional information, we have had, if I 
remember correctly, people that come over and give us 
information personally. On occasion, I can't cits the case to yo; 
offhand, but we have had this happen. 

I 

(1 Do you mark files with any of your own notations 
M ** organized crime is concerned? 

K We — the summary that we prepare, that one >f the 
case analysts prepares, on that summary is indicated why this 

person is being given en banc consideration, and it can be 
one of thace four. 

& oat you don't hava a stamp that you mark the file wi’^n? 

A. We don't have a stamp, no, it's just written into the 

summary, there’s a slot for it like organized crime or national 
security, whatever it might be, so it will alert the parole board 
as to what type of case it is. 

ft Just to check now, are there any other cases besides 
these four that get en banc consideration? 


ft Now — 

K Hay I say, sir, if this happens, then, I don't know 
about it at the moment, I don't believe so, I can't think of 
a case in the fiftaen years ~ 
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- 

& 

As the-chief examiner, you can't remember a case? 



1 

No. 


* 

& 

In which one of these four — 


i| 

A. 

Right. 


- 

ft 

— other case other than these four were taken 


7 g 

•n banc? 




8 S' 

JL 

I can't think of a case, no. 



t* 

ft 

All right. What is the parole board's definition 


1 J 

of organized crime? 


1 » 

! I 

A. 

I think the — the basic definition is that — 


■ <1 

is that the — the offender and the offense was a very 

V 

13 l! 

sophisticated type of offense, where there's a number of people 


? j 

involved. 

and there was a great deal of organization to the — 


• .. 

the offense or the action that took place, I think this is 


1 u 

my own afinition. 


1 7 * 

a 

That's your own definition? 



A. 

This is basically what the board would consider, yes. 


«y 

ft 

And you are the chief examiner of theboard? 


20 

JL 

Yes. 



*> i !» 

A. • 

ft 

And a number of people involved? 



22 i : 

JL 

And the type of offense may be thrown in. 



23 ;j 

, ft 

Type of offense? 


r 

j! 

24 , 

i 

JL 

Yes, magnitude of it, and that sort of thing, which 



2J 

would fit 

in with the organization. 



i 

i 

i 
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When yousay "type of offense", could you give U 3 — 


I'm talkino about — 


ft — give us a lucidation on that, please? 


k Oh, a securities case that would have 4 great 


deal of value in money, like a half million dollars, of this natu: 


carried through a number of states where there's every indication 


then was a high degree of organization to it and sophistication. 


That is vh^t I mean by that. 


ft What about a crime such as prostitution? 


A. It's possible, it would be possible, I suppose, depend¬ 


ing 0*1 themagnitude of it and how it’s set up. 1 ^ you just 


want an exempli — 


ft But do you have any special list of crir*.; that 


automatically trigger the OC -- 


A. No. 


ft — designation? 


A. No. 


In your mind? 


No, no. Special? No special type. 


Can you point — can you tall me voider what 


statutory authority the parole board designates people as 


23 1! organized crime? 


I c- 't give to you — I just don't know it offhand. 


if there is on — 


n 
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ft Are there any rulo3 promulgated by you to your examinee, 
or by the parole board generally to tall them how to classify 
somebody as an organized crime case? 

I 

A Well, as I told you, the panel does not have 
the ultimate decision, that — strictly with the regional director, 
but they do know and we do discuss how they're to be 
alerted and we discuss some of these things about — about the 
information in the file material, the presentence report and 

| 

this sort of thing. 

ft Who did you say made the final decision in that 
matter whether or not to designate? 

0 

A The regional director. 

ft Ar.d the regional director is arer.be r of the parole 

board? 

A Is a member of the parole board, yes. 
ft Do you know whether the parole board itself has 
put out any internal memoranda that would give guidance to 

these regional directors in how to classify somebody as an OC 

/ • 

case? 


"1 A Nothing but what's in the rules and regulations, as 

22 far as I know, at the moment. 

23 ft Do you train the examiners to recognize organized crime 

>! 1 

24 cases in any way other than you have specified to us already? 

•! 

! l I 

25 A This is basically what it is, what I have told you. 

I 
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ft And you tall them to look fora sophisticated type of 
crime ? 

A Yes, pluso ther in forma j.on they might get out of 
the presentence report or other file material. 

ft Does the parole board do any checking other than 

7 ,i ask the criminal division or reports on these inmates that are 

■I 

designated special case? I'm sorry# designated organized 
crime? 

• i 

A No# this is basically the information we would have. 

Ql Now, to your knowledge# are inmates inforrtwd of the 
fact that they're going to be considered organized crime cases 

13 i! by the parole board prior to their classification? | 

*i A We tall them — the panel tellsthem that you aro — 

we are referring your case to Washington for possible original 

16 jurisdiction. That's basically what we tell them. 

17 Qi That’s what you tell them? You don’t tall them that 

they may be organized crime? 

l? A Because we’re not certain at that point# so we don't 

20 know at that point whether it's going to be original jurisdiction 
or not. 

: | 

72 Qt Do you inform them that there's evidence in their 

ij 

23 j file which leads you to believe that they might be classified as 

; I 

?4 organized crime? 

25 A Not as a matter of habit do we do that# no. 
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a 

Do you have a rule that telle you: do it or don't do 

* 


it? 






A. 

We have a — a rule that — that — well, what we 

1 5 


generally tell the examiners is that it would be preferrable 

' 

i ( 

if we — 

if we don’t give them — or don’t give them this 

T 

$ 

« 

information at the time of the hearina. 

' 

3 

it 

!r 


a 

So the inmate is not given the opportunity to rebut 

♦ 

»* 

the 

information? 

1 

i 




A. 

i 

Not at that point. 




ft 

Or to request the information? 

• - 



A. 

Not at that point. 

* 

13 




THE CCU~7: At what point is it? 

U 




THE WIT:.ESS: 'Jell, at the time of ths -- of 

■ J 




course, at the tire of the — at the time of the 

i ^ 




original jurisdiction hearing he can have persons 





there to testify or to give information. He knows 





when it's going to be held in the original jurisdiction 

* V 




case, and if he wants to have — 

j 

2J . 

i 

i 



THE COURT: Maybe my recollection is poor, and I 

i 





will bo the first one to admit it, but I had one 

f 

22 




recently, and the inmate appeared before the panel. 

j 

23 | 




THE WITNESS: Uh-huh. 

2-4 j 




THE COURT: Later he was notified that his case 

25 

i 




had been referred to 'Washington for an en banc, and the 
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following after ha was notified that his parole was 


dnied. Now, am I incorrect, or is my recollection 


faulty when I state that I don't recall anyone 


stating that he had a right to present evidence of 


any type from the one afternoon to the next afternoon? 


THE WITNESS: What I'm saying is he can submit — 


maybe I misled the Court -- he can submit any informa¬ 


tion that he wishes in his own behalf, is what I'm 


trying to say. Giving any information that he has 


additional to what was brought out in the — in the 


panel hearing at the institution. 


ft At the panel hearing, there might r.ot b~ anything 


brought out, he might just ba informed thet his ccse iz bei*v 


referred — 


A Well, he will know that his case is being referred 


for original jurisdiction, because he gets notification back. 


ft All right, get's original jurisdiction? 


Yes. 


ft That word doesn't connote organized crime, necessarily. 


does it? 


A No, not necessarily, right. 


MR. MAXWELL: Excuse me, your Honor. 


THE COURT: Yes. 


MR. MAXWELL: I haven't objected before this, but 
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with regard to the case that's before this Court, 

I think the witness has already testified that nono 
of the petitioners in this matter were heard an banc 
by the parole board, they were heard in the normal 
manner. There was no referral to the regional 
director for any of these considerations, and while 
it may be relevant for some background material on 
the operations of the parole board, we're getting 
kind of in depth into this area when it doesn't 
apply to these present petitioners, this is an 
action only on behalf of these petitioners, and 
not as to possibly othsr members. 

THE COURT: What -bout that. Hr. WrThera’s 
evidence here that one or more of these petitioners 
were given a special case designation because of 
organized crime connections, and they were not referred 
enbanc, does that mean that when the Bureau or you cr 
someone else checked, they found out that they shouldn 7 t 
be organized crime? 

• l 

THE WITNESS: We felt in these particular casss 

<p 

that there wasn't enough information available to 

; 

place that label on them to fit within our criteria 
for holding an banc cases. 

I 

THE COURT: Did you call the prison and say, "You 
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fellows" — meaning the prison authorities — "have 
labeled three men that we have reviewed special case, 
and wa find that they don't qualify, why don't you 
take that label off"? 

THE WITNESS: Well,w e don't do that, because 
we're — you know, we class that as their business, 
more or less,than ours, 

THE COURT: All right. Go ahead, Mr. Curtis. 

A I might 3ay one thincr concerning that — thepreviou 3 
point, Mr. Curtis, that under 2.23, the original jurisdiction 
decisions can be appealed to the National Appellate Board. 

And, of course, at that point, if an appeal is alloved, 
administrative appeal is allowed, tney can have attorneys, 
relatives or other interested parties there to speak for them. 

ft Can you have an attorney before an en banc hearing? 

A Yes, we have had attorneys before en banc hearings, 

yes. 

ft Now, these cases were all handled in the way that you 
have described, isn't that correct? These cases were all 
handled — 

A These cases that we — that are before the — we’re 
before the Court on? 

ft Yes. 

A They were not handled en banc. 
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Ql They were not handled en banc? 

A. Mo. 

Qt But up to that point, they had the stamp "special caso 1, 
on their file, didn't they? 

A. Yes, all of them were special cases, designated by 
1 j, the Bureau of Prisons. 

>i 

3 Qi So it was triggered and the examiners looked at the 

i 

9 case? 

A. Right. 

Qi And decided there that there was no — not enough 
evidence? 

i # 

13 i! A Decided, yes. Decided at that point that they did 

14 not feel that there was enough evidence to handle — 

'5 Qi Were any inquiries made to the criminal division of 

1 . the Justice Department in any of these cases that you know of? 

-.7 A I dcr ’ t knew of any at the moment. I have three cases 

r with me, I can't sea where any of the three are — 

You have reviewed the files in this case? 

I 

Yes. 

i 

THE COURT: Any of the three are what you were 
cut off in your last statement. 

THE WITNESS: The names? 

THE COURT: No. YOu were completing a sentence. 

We weretalking about a number of cases in this group, 

i 
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and as far as I know, there was — the bcarddidn't make any 


inqiry to the Justice Department. 

Ci Can anejauniner take organized crime affiliations into 
' consideration in deciding whether or not to recommend parole 
without recommending an en banc hearing? 

K Yea, we could do the same — yes, we could do that. 

Ij 

8 1 We had these — these particular cases were not considered 

en banc, these were continuations, of course, but the reverse 



could take place. 

Qi I'm sorry. I mean can an examiner decida that somebody 
is an organized crime case and yet not refer it to the. -- for 
en banc ccnsidsration? 

A. No, no. I tv had decided definitely it was an 
organized crime case, we would — we would send it en banc, 
original jursidiction, yes. 

Ci All right. So in this 

JL of course, the matter of degree also has something to 
do with it. We just don't — you know, there could be one 
statement in the presentance report that this man associated 
with someone who is in organized crime. We'd probably just 

ignore that, you see, unless we had something more factual. 

. 

Ci Could an examiner take somebody outside of the 
guidelines on the basis of organized crime without referring 
it to en banc consideration? 
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A. We would take him outsida of the guidelines cn the 
basis of the severity of the offense, probably is what we 
would take him outside for, we felt the offense was so severe 
they should go outsida the guidelines. 

0 But not on the basis of organized crime affiliations? 

- A. Not necessarily, no. 

! 

Ql Not necessarily? 

! 

A. We probably could, but it probably would be — it 
would probably be — be related to the offense itself more 
than the fact that it's organized crime. 

Qi What I'm trying to do is to understand the linits of 
the examiner's authority in these areas. Are they ~ar.dited 
when they see. affiliations or with organized crims ~.o ncl 
that case up? 

A Yes. 

Qi For en banc consideration? 

A. Yes. 

Q So they wouldn’t use that — if they did that, they 
wouldn't make a parole recommendation? 

A. The examiners also make an alternate recommendation if 
it's not considered for en banc, we make a recommendation 
considering en banc because we cannot make the final decision 
on that, but if it's not considered en banc, we also send along 
a — a — a secondary — a tentative decision in case it's not 
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con si da rad an banc. 

& Sothat in these case3, as far a3 the parole board 
was concerned, these petitioners ware not organized crime cases? 
A. As far as I can determine, no. 

0- And they were not reviewed — 

A As organized crime cases, that's what I'm trying to 

jj ««y. 

ft And they were not heard en banc? 

A Not heard en banc. 

ft And they werenot designated by any parole board as 
organized crime cases? 

,i A No. 


i ”, 
! c .' 



2! 


22 

23 I! 

24 


,1 

I- 


I 

I 


THECOURT: Mr. Wrenn, obviously, f'r. Curtis 
has a full understanding, you certainly do, but I 
get derailed here and there, and maybe you can put 
me back on the track. When a special case offender 
comes before the examiners at theprison — 

THE WITNESS: Uh-huh. 

THE COURT: — and the examiners open thefile, 
and there is voluminous evidence of organized crime 
activity — 

THE WITNESS: Yes., sir. 

THE COURT: — he’s a real A1 Capone, do they 
make that judgment at the time of the hearing and 


maim PTnrrr 
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automatically refer to Washington, or do they 
still a 3 k perno ion to send the case en banc? 

THE WITNESS: IN case — in that particular case, 
there would be a recommendation to the board in 

• t 

Washington for possible en banc consideration. 

THE COURT: All right. Now, let’s say they open 
the file and they can't figure out why the man is 
special case, there'3 a statement there from an unknown 
informer that says: at one time, I saw the inmate 
light A1 Capone's cigarette, and they say to each 
other: gosh, we don't see any connection here, really, 
for an organized crime designation, do they still report 
that to Washington, or is their judgment rinal 
that stage? 

THE WITNESS: IN that particular case, I think 
they would just ignore that, if it were that — 

THE COURT: And proceed? 

THE WITNESS: And proceed just normally, yes. 

THE COURT: Incidentally, how many members are on 

• I 

( 

the board? 

THE WITNESS: There are eightmembers. 

THE COURT: Now, en banc with adults, does it 
mean all eight hear it? 

THE WITNESS Yes, it means that there would 
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have to be a quorum there. 

THE COURT: So that the board members that hanci? 

only juveniles and youth offenders also have a vote 
on this adult — 

the WITNESS: Yea , yes, yes, every one. 

THE COURT: Now, with respect to the organized 
crime designation,isn't it a fact that a man may be 
labeled organized crime and the crime was not 
sophisticated, was not even serious, had no organizatic 
and no association with it, and might Very well be an 
organized crime case? 

THE WITNESS: Yes, it could be. 

THE COURT: And on the other hand, a :nan could oe 

involved in an extremely serious crime, say bank 
robbery, with violence and the evidence in the file 
discloses that he premeditated on the crims long and 
hard, stole many cars to — as part of the plan, 
et cetera, et cetera, et cetera, and not be classified 

organized crime? 

THE WITNESS: That’s also perfectly — 

THE COURT: So, therefore, do you have some doubt 
about your definition of organized crime? 

THE WITNESS: No, I think you have to take it 
within the conduct — text of each case and you have 
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to make an evaluation, that's about the only way we 
can do it. And we take all information available 
and we try to arrive at some just conclusion. 

THE COURT: What you haven't said about organized 
crime, although your definition could encompass it, 
but certainly not limited to it, is the so-called 
organization, a corporation, the Cosa Nostra, the 
Mafia type of connotation, you haven't said anything 
along those lines? 

THE WITNESS: Well, that certainly could oa a part 
of it, no question about it. And, of course, many 
times wa get thiE- information from the c c .coming 

this -- in the Justice Dopartnont itselT hen a 
ask fpr inquiries and occasionally from presentence 
reports and this sort ofthing. Certainly, this type 
of organization would b« involved in our decisions. 

THE COURT: Yes. For example, you could have a 
highly organized criminal syndicate in the State of 
Connecticut with tentacles across the entire 
country, and we'll say it’s in the narcotics business, 
and they import pounds and they import pounds and 
pounds of pure heroin, and then they go to the next 
level, and that's where the merchandise is distributed 
to factories, and you keep working all the way down 
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till you get to the street, the junkey who is selling 
to insure his own supply. If we d *ew a chart of that 
organization, we would draw it with the sane type 
of slots that big corporations like General Motor 
has, key individuals, then board of governors, all the 
way down to the junkey on the street, all the way 
down to the fellow who washes the car going cut of 
General Motors, so even that little nan who's selling 
to insure his own supply who's probably sick and 
diseased, could technically be a member of organized 
crime on the chart, could he not? 

THE WITNESS: We would have to datzrminc the 
culpability, as to what level he operated on. 

THE COURT: Don't your own regulations recognize 
this and use the term "key member", or sone thing 
like that? 

Do you have that regulation in mind, don't they 
use the word "key" or — 

THE WITNESS: I'm trying to look for it — 

MR. CURTIS? I think in the old regulation they 

did. 

THE WITNESS: Yes. 

MR. CURTIS: Whether they do it now — 

THE WITNESS: I don't see it in our newest 
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* 


regulation. 



THE COURT: Well, all right, if it 1 3 not there. 



I thought it was, I thought it said that the — 


i! 

THE WITNESS: It says: regional director may 

‘ i 

it 

dasigna e certain cases to be within the original 

7 

1 

t 

i 

i 

jurisdiction of the original directors. 


8 

| 

MR. CURTIS: Your Honor, might it — we do have 


9. 

« 

the old rules, and I just wondered if we might ask 

i 

10 

• 

,1 

him now whether these rules have been superceded by 

-■ 


the new rules, in case they are still applicable, I'd 

1 : 


like to get that on the record. 


13 

ii 

THE COURT: Why don't w e clarify it? 

14 

ii 

f: 

THE WITNESS: September 24. 

15 

* 1 

MR. DAVIS: These superceded in the old rules. 

16 

’ t 

so whatever is mentioned in the old rules is no 

17 


longer applicable in this case. 


’ 

THE WITNESS: Since September. 

1 i 


THE COURT: What year? 

20 


THE WITNESS: September of *73. 

21 

Jl 

THE COURT: *73. All right. 

22 

li 

MR. DAVIS: So that the old rules are no longer 

1 

23 

Si 

H 

1 

: 

i 

in use? 


24 

i 

THE WITNESS: Right. There will be another change 

1 

25 

Ii 

ii ■ 

shortly. 



ii 

ii 
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s 


7 

8 


9 


amd if he wants to open himself up to that opinion, 
and he's willing to express an opinion, I’m willing to 

hear it. 

JL Well, I can express an opinion on it, yes, I 
think there's certainly differences, the Bureau of Prisons is 
their emphasis is on custody of whether a person should be 
placed with a codefendant, and this sort of thing. Where we're 
not -- we don't have this in mind whether a man is with a 
codefendant in an institution like the Bureau of Prisons does, 
a Your determination is whether or not he should be 


1? 

’3 || 


i; 


19 , 


21 ' 

1, 

22 ' 

23 

24 1 

25 1 


released from the prison or not? 

A. Or whether ha's ready to go back in the community, 

whether he's been rehabilitated and this sort cf tainr'. 

Q And there are just four categories of cases that 
go en banc, that being national security, organized crime, 

notoriety cases — 

& And long-term sentence. 
gt — long term sentence? 

JL 25 years or more. 

Qi I4ow, whether a case would go an banc or not really 
has — is it fair to say — it has no relationship to the stamp 
because a national security case may not be stamped, but still 

go en banc? 

JL Certainly, and 25 years or more certainly would, too 


II 
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5 

•b 

7 

8 

9 

i: 


ft So, then, the special case stamp does not play a role 
in the parole determination, as such? 

i 

A. Not as such, no. 

i 

MR. MAXWELL: Nothing further. 

THE COURT: You are excused, Mr. Wrenn. Thank 

you. 

(Witness excused.) 
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THE COUPT: I take it, so I'll have this clearly 
in my mind, Mr* Wrenn, that the examiners at the 
prison can reach a judgment that a case should not go 
en banc, and then follow through and rule on the 
parole or recommend on the parole, or they can recommend 
that it goen banc, and even if they recommend it, 
Washington still has the discretion to refer it back and 
say: we don't want it to go en banc? 

| 

i 

THE WITNESS: That's true, sir. 

THE COURT: Or they can accept it? 

THE WITNESS: That's true. 

THE COURT: Okay. 


«*. |, MR. MAN WELL: Ju3t one or two questions. 

•5 REDIRECT EXAMINATION 
;6 BY MR. MAXWELL: 


Ql Mr. Wrenn, the board of parole, is it fair to say 
that the board of parole has a different goax in mind when they're 

i' 

considering a case for organized criminal activity as the 
'■0 Bureau of Prisons, you are not concerned with what the Bureau of 
-1 Prisons — 





MR. CURTIS: I object, your Honor, I don't know 

j 

whether the witness has been qualified to speak for 
the Bureau of Prisons. 

THE COURT: Well, he's an expert in the field, 

I 
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LAWRENCE A. BUTLER, called as a witness, 

having first been duly sworn by the Clerk of tha Court, 
was examined and testified as follows: 

THE CLERK: Will you please state your name 
and address for the record? 

6 THE WITNESS: Lawrence A. Butler. I live at 

7 ! j R.D. 3, Box 100, Lewisburg, Pennsylvania. 

! 

8 I DIRECT EXAMINATION 

7 BY MR. MAXWELL: 

; 

10 ft Mr. Butler, are you employed? 

1* A Yes. 

12 ft By whom are you employed? 

ij A By the Federal Bureau of Prisons. 

ft Mr. Butler, what are your current duties? 

i> 

}{ 

15 A I'm the executive assistant to the warden of the 

i; 

16 United States Penitentiary at Lewisburg. 

l? ft And when did you assume those duties? 

it 

it 

13 ij A March the 3rd, of this year. 

Ij , ft Now, prior to March the 3rd of this year, what were 

-0 your duties then, Mr. Butler? 

it » 

jj A I was chief of population control section in the 

i Bureau of Prisons central office, Washington, D.C. 

jj 

23 j ft And for whatperiod of time were you there? 

?< ! A I served in that capacity from July 1st of '73 

! 

until March 3rd of this year. 
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445 



E 


i 



ft And prior to that, whare wars you in the Bureau of 
Prisons? 


7 I 

; 


A. I was in — still in the central offica. I was 
community programs officer assigned to the community 
relations division in the Bureau of Prisons. 

ft Now, Mr. Butler, in your capacity as chief of 
the population control -- is that population control center? 

A. Section. 

ft Section — what wera the — what were your duties and 
what are the duties of that section? What did that section 

a 

actually do? 


A. Well, they handled several things, one of which was 
'ih® coordinating the transfer of inmates betv;een institutions 

by our bus system. The designation desk, as we refer to 
16 it, came under that section. This is the individual who is 

responsible for designating which institution a man was sent to 
once he was sentenced by the court. A man or woman. Also 

handled the special offender list, was — was handled in my 

2 : j section. 

ft So would it be fair to say, then, that the section 

22 which you were in charge of was the section that was 

23 ! responsible for an inmate having his — being placed on 

24 the special offender list and having his file stamped "special 

25 case"? 
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A. The ultimate responsibility was with that 
section, yes. 

& And you were in charge of this section? 

A Yes. 

ft Now, Hr. Butler, what actual unit in the population 
control section handled the special offender list and the 
special case designation on the file? 

A During the — during the period of time I was assigned 

\ 

there I handled the special offender list personally. 

& Now, Mr. Butler, are you familiar with the Bureau 
of Prisons policy statement on special offenders dated April 
the 30th, 1974? 

A Yes, I am. 

ft And did you have anything to do wi*h its being written? 

A Yes, I helped to write it. 

ft Now, prior to this policy statement appearing in 
writing, were there any written guidelines concerning special 
offenders and the special case designation or stamp? 

A Some general guidelines, yes. 

ft Now, how — current policy statement, the current 
written policy statement, which is — was — dated April the 
30th, 1974, how does that relate to the prior policy of your 
section which you were in charge of? 

A In reality, it merely formalizes and sets — sets 
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down in a policy statement the practices that had bean followed 
ever since I've been in the Bureau. 

d How Ion? is that? 

JL I've been with the Dureau of Prisons since January 

1st of — no. I'm sorry, January 18th of 1973, 

li 

Q. Now, Mr. Butler, during the period of time that 
you were in charge of this section, would you go through the 
procedure that was used by the Bureau of Prisons in placing an 
inmate on the special offender list, and then having his file 
marked with whatever marking you did use, would .you tell us what 
2 marking that you then did use? 

A. The procedure started in the institution who *e the 
inmate was assigned to serve his sentence. When a man goes 
into a — man or a woman — goes into an institution, they are 
16 seen by a classification team, their records are reviewed by a 
classification team, they're classified for various jobs, 
is type of quarters and that sort of thing, and their a case 
worker is the member of that team, the individual's case 
20 !; worker. 


i! 

jlj. 

72 

24 

i 

25 I 


As a general rule in all of the institutions, the 
individual case worker upon reviewing the file would make the 
determination that the man should be classified as a special 
offender for any one of a number of reasons. He’s required to 
submit this to hib superior, which — which would be the chief 
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of classification in parole in the institution that was required 
to send it on to the Bureau. 

The Bureau, my section, from July on, would review 

i< 

the recommendation of the institution, look at the file, the 
central file, as you already know, there are two files on each 

7 j! individual, institutional file and a central file. The 

!i 

3 information is basically the same in both files. And then a 

■ ' i 

decision would be mads whether: yes, we'd place him on the 
special offender list in accordance with the institution's 
recommendation, or: no, we don't think that there's quite 
<2 enough here to put the man on the special offender list, and 

13 ii if that was the decision, the institution is notified t‘iat he's 

f! 

i- not being placed on the special offender list based on tie 

15 information that we have available, and he would not be placed on 
’c the special offender list. 

) 

17 . Ql Now, taking the situation where the institution 

13 recommends placement on the special offender list, sent to your 
7 section in Washington, you reviewed the pertinent matter and 
2 <i concur in that recommendation, what would take place from that 

I 

2 1 point? 

22 A We would make up a card on the individual that is 

!: I 

23 kept in the file in the population control section. We didn't 

! i 

24 notify the institution that we're accepting their recommendation; 

ji . I 

25 By not contacting the institution, then they know the 
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recommandation has bean accepted and they stamp the file 
accordingly. And ve stamp the fils in the Bureau, the central 
file, and the file — the stamp is just a stamp that states: 

"This inmate may not be transferred without approval of the 
central office. Bureau of Prisons," and it cites the policy 
statement which authorizes that, and I can't recall the citation 
3 ii right now. 

Qi Mr. Butler, are there any occasions where your office 
would initiate placing someone on the special offender list? 

A. Yes. 

d And what would take place and how would that come 

13 '! abcut? 

A Well, in the .vent the central office in fche Jureau 

received some information that we felt necessitated a particular 
individual ~ individual being placed on the special offender 
list, we would notify the institution housing this individual 
that he was being placed on the special offender list and that 

■ -J they should stamp their file accordingly. 

20 Qi Now, Mr. Butler, a moment ago in your testimony 

21 you indicated that the -- there were a number of reasons for beina 

22 11 placed on the special offender list, and there are currently 

( 

23 || eight classifications, I believe, and prior to this there 

= 

24 j; were some other reasons,they were more pointed, so to speak, 

ii 

23 can you tell us what the reasons were and why these certain 

*!■ 
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recommended such placement, it went to Washington for Bureau of 
Prisons approval, and it was denied. Are you aware of that? 

A I read that in the file, yes. 

Q. Having worked in that section, can you tell the Court 
how that operated with regard to Mr. Ingoglia? 

A Well, I was not there at the time he was denied, but 

t 

the normal procedure would be for the case management people in 
the Bureau of Prisons who would receive this recommendation from 
the institution — they would roview the file, they would 
come to the population control section and inquire as to 
whethe s>r not the man was stamped by us as a special offender 

I 

a-'d i-r waat reason, and look at the card that is maintained 
in tnat section. That would oa thr normal procedure. 

THE COURT: Well, how do you prevent, or do you, 
attempt to prevent arbitrariness and just plain 
mistake? For example, what if a codefondant who 
turned informant was dead? He died in a natural 
death five years ago, how do you ever determinethat 
a man should be taken off special case? 

i 

THE WITNESS: If that was the sole reason for the 

roan being on the special case — and there are a lot 

. 

of if'* — if that information — to us in the Bureau 

i 

of PrisonB, then the reason for him being stamped as 
a special offender would no lonaer exist. 
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THE COURT: That's the whole point of this 
case, how does a ma.> get information to you to 
enlighten you or to have a chance to get his 
name off the special case? 

THE WITNESS: Your Honor,there are many ways 
a man can do this. He has information that he feels 
is pertinent to his particular case, he can cro to his 
care worker. If that doesn't do any good — 

I 

THE COURT: A case worker testified before me he 
doesn't even tell a man he's a special case, the way he 
has to find out is to look over his shoulder and 
peak at the case file when the man looks out the 
window or something. Is it your testimony tha:*. the 
case worker should tell an inmate that he's a special 
case and be heard on it? 

THE WITNESS: That would be an opinion, your 
Honor. 

THE COURT: Well, you are the top mem. Or you 
were the chief of the whole population control thing, 
is it your testimony in this courtroom that a case 
worker should notify an inmate that he's a special 
case, and say, you know, "This is why you are a special 
case. You may disagree, but this is why, and if 
you have a change of circumstances, you can always 


I 1 
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come in and let ine know and I can hear you 
on it," is that your opinion? 

THE WITNESS: It'8 my personal opinion, your 
Honor, that if a man's a special — stamped a special 
offender, he should be told so, and he should he told 
vhyj I find nothing wrong with it. We — you know, 
we naturally can't say that we don't make mistakes. 
Everybody m*\kes mistakes. I would hope that there is 
no — ~ no arbitrariness in the procedure by a case 
worker or anyone else, I would certainly hope that. 

THE COURT: But don't you feel that one wav to 
avoid arbitrariness — but nc ona sets himself ip, 

I don't think, as infallible or omnipotent — .s co 
hear two sides of the question? Isn't that kind of 
what we do in life? We kind of say: well, I'm not 
infallible, I'm not omnipotent, but at least I have 
heard both sides and I have formed a judoment. Right 
or wrong, at least, I formed an opinion based on fact. 

THE WITNESS: Well, I really can't quarrel with 
that — with that statement at all. I presume what 
you are getting at is that — in conjunction with the 
question about whether or not the man should be 
told — do I feel that he should be told and should 
have a chance to say: well, hey, wait a minute. 
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that'8 — that'3 not me, that's my brother that you 
ere talking about. 

THE COURT: Or my father. 

THE WITNESS: Or my father. 

THE COURT: I'm junior, not senior. 

THE WITNESS: That's right. I sea nothing 
wrong with telling a man he's on the special offender 
list and letting him have his say there at the 
institution whan the classification is made. That's 
my personal opinion. I see nothing wrong with that. 

I do feel that the system is — as it is operating 
right now — is very good and is successful. Wa're 
using as a basis for a decision the same reports 
that are given to the courts prior to sentencing, and 
then forwarded on to the Bureau when people come into 
our custody; and the reports of the investigative 
agencies, if they're available, and the report on 
convicted prisoner if he comes from the U. S. Attorney 
when it's available. 

THE COURT: Don't you think, though, from what 
you have heard in this courtroom and what your 
experience tells you, that the one area -- maybe 
there's two — but this organized crime designation 
that proves troublesome? I mean we all understand, 

SANDERS GALZ & RUSSELL. 
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do we not, that if there are codefcndents, say, in a 
bank robbery c*3s, and one got 19 years as a direct 
result of his partner testifying against him, and the 
partner gets, say, 7 years, because of his 
cooperation, wall, I guess everyone would understand 

I 

you certainly don't want those two men in the same 
prison, you want to keep your eye on them, maybe 
long after Mr. Butler gets a promotion, Mr. Jones 
is coming in and doesn't recognise the name, so somebody 
has to put something on, a stamp to make sure that 
successors recognize that these two men should not 

i 

be put in the same prison. 

And I suppose notoriety cases, that, you know, 
makes sense. The public doesn't want to see a well 
known criminal in the community, on the street on a 
furlough five days after he's sentenced. Somebody 
might say: well, it looks like he paid somebody off 
or he has influence, and so forth and so on. 

But don't you think that this whole area gets 
a little murky when we talk about organized crime? 
Because, in principle, what you are saying is 
correct, but no one's really been able to define it 
for me, and we have had some real good experts on 

I 

the stand. . 
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For oxav.pic, your definition/ can you thin'; if 
one case that involves more than one man in any cri:-_» 
that wouldn't fit your definition that you gave in 
this courtroom? 

THE WITNESS: You mean organized criminal 
activity? 

THE COURT: Right. In other words, there was a 
crime committed by more than one person in an 
organized fashion, I think is what yousaid. Well, 

I’m asking you can you think of one crine committed 

by more than one parson that doesn’t fit your 

# 

definition? Or could fit your definition? Dc;i*t 
you think that anytime two people gat to • 

commit a crime that it’s organized right at that 
point, or it could be organized? 

THE WITNESS: Well, I suppose!f you carried the 
thing to the nth degree, you could say that anytime 
two people sat down to plan to do something, thoy’ro 
organized it, and so far as the definition of organize 
criminal activity that the Bureau of Prisons has 
operated under, no, that would not necessarily be 
organized criminal activity. 

THE COURT: What would be? 

THE WITNESS: Well, we think in terms of keeping 


SANDERS. GALE A RUSSELL 

CEMTiP ED STENOT*P£ PEPQWTEMS 










216 

Butler - direct 465 

-- severel people being involved in activities 
that require a certain amount of organization skill 
to carry them off. You mentioned earlier the 
organization, if it existed in Connecticut and dealt 
in narcotics and the tentacles reached out and 
touch a lot of people. 

THE COUFT: A syndicate? 

THE WITNESS: Yes, sir. 

THE COUFT: Do you think it is the criminal 
syndicate level, or do you think it need not get 
that? 

THE WITNESS: An awful lot of people cot 
hung up on this Mafia and Cosa Nostra business, ;ind I 

don't personally. I'rfi not sure that there's all that 
to the Mafia and Cosa Nostra, and soma people say 
they're synonymous, I don't say there's all there 
that a lot of people believe is there, so I'm not 
talking about a syndicate in that regard. But any 
group of people who get together and decide to 
perform a criminal act that takes a good deal of 
skill, a good deal of organizational management, and 
as a general rule, these things profit them a great 
deal, this is the type of thing I think of when I 
talk about organized criminal activity. 
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THE COURT: I don't mean to chip away at you, 
and I certainly won't, but let us assume that 
the stalwarts of our business community in the — 
in industry get together and say: let us give 
a contribution contrary to law to a public official. 

And they meet secretively, and they have elaborate 
plans and fake bank accounts and fake names and cash, 
washed out, laundered out in Mexico, and all this 
and they get caught. And the judoe says: well, 
this is a serious thine you have done here, and he crive 
them a year in prison, do you think their case is going 
to be marked "special case"? 

THE WITNESS: Yes, sir. 

THE COURT: You do? 

THE WITNESS: Yes, sir. 

THE COURT: Because it's organized criminal 
activity? Or because of notoriety? 

THE WITNESS: Both. To me — well, the notoriety 
is self-evident. To me, it is also organized criminal 
activity, and although I'm not a lawyer, I — 

I don't think that -- maybe the laws on the books aren’ 
quite as stringent as they should be on that type of 
activity. WE have recently had some people who have 
been engaged in things that you have just described. 
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and they were stamped, also, so as not to be 
transferred without Bureau approval. This is — 
that's the whole thing. This stamp just says: not 
to be transferred without Bureau approval. It doesn't 
carry any other connotation to an individual's 
involvement in programs or anything else. 

THE COURT: My last question, because counsel 
are very competent and I don't like to get involved 

| 

in their examination. There is a section on 
transfer, is there? 

THE WITNESS: There is a policy statement on 

transfer, yes, sir. 

THE COURT: Yes, a policy statement and , 

regulation on transfer? 

.HE WITNESS: Yes, sir. I can't cite the number. 
THE COURT: Right. But nowhere in that 
particular statement is there anything about 
organized crime, is there? 

THE WITNESS: No, sir. 

I 

THE COURT: Do you recall? 

THE WITNESS: Not to my knowledge. 

THE COURT: They talk about codafendanta and 

they talk about escape, maybe they talk about notoriety, 

I 

I don't remember, but I don't think they mention 
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organized crime? 

THE WITNESS: I don't know that — and I can't 
recall the statement exactly — I don't know that it 
relates particularly to any type of a crime. It does 
specify that people are not to be transferred without 
Bureau authority and sets forth what needs to be done 
in order to trimsfer them. I honestly can't recall just 
how it relates to it. 

MR. MAXWELL: Well, we'll find one if there’s 
one in existence. 

THE COCRT: Go ahead, Mr. Maxwell, sorry to 
interfere in ycur examination. 


DIRECT EXAMINATION CG.l7I.iUED 

BY MR. MAXWELL: 


17 


21 , 
22 : 
23 ij 


24 


Q. Now, with regards to Mr. Catalano and Mr. Ingoglia, 
are you familiar with the offense which they were convicted of? 

A Yes. 

Q. And how does that offense fit into the definition of 
organizsd criminal activity? As you have given it? 

A. In my opinion, it fits it like a glove. 

Qi Would you tell us how? 

A Well, there were several people involved in 
selling fotged securities, were not only crossing state lines, 

• • I 

but were crossing national boundaries, it was international in 
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the community. A great many things will play a part in it. 

Qi Who does this individual report to who i3 in chargs 
of the regional conununity for treatment centers? 

i 

A Well, you have a regional manager for the community 
programs division. And then he has, according to the size of 

7 jj hia region, X number of community programs officers scattered 

8 « 

throughout the area. They report to — the regional manager 

answers directly to an assistant director, a man who carries an 

IQ 

assistant director rank, who is in Dallas, Texas at thi3 tira. 

The headquarters for the community program service is in 
Dallas, Texas. 

• A I 

,-J 0- Does the population control section have any control 

over placement in the CTC'3? 

A NO. 

MR. MAXWELL: I don't believe I have anything 
further. 

THE COURT: Cross examination? 

I 

w CROSS EXAMINATION 
20 BY MR. DAVIS: 

Ql Mr. Butler, I believe that early in your direct 

22 examination you testified — I believe your words were that 

» 

H • I 

23 ; there was no question but that people who are involved in organized 

•I 

j I 

2/1 criminal activity would come under special case, is that right? 

j! I 

25 a Barring mistakes, I also said that we do make mistakes 
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and we miss sosa occasionally. 

0 I understand that. Then you described the offsnse 
in which Mr. Catalano and Mr. — and Mr. Iagoglia were 
involved, and you said that that fit the definition like a glove? 

A. As far as I'm concerned, yes. 

Qi Of your own knowledge, do you know what the role of 

;i ] 

Mr. Catalano was in that offense? 

A. From the file. Personally? 

Qi Do you know, for example, how murh money he ever came 
into contact with? 

K I don’t recall the figure. I rera 11 reading the file 

_ i 

and what the — what the crime entailed. 

Ql do you know that figure as to Mr. Ingogiia? 

A. No. 

Qi Is it possible that in an offense which would fit 
the characteristics of organized criminal activity, or what — 
what that phrase means to you, that there *euld be people who 
? participated in that defense — offense whase own 

characteristics would not fit that activity? Is that clear? 


21 A. Not really. 

22 i, Qi Well,using the hypothetical that the Judge offered 

fi 

23 '! to Mr. Wrenn, do you see any reason to treat differently the 

! 

24 j! people at the top of the pyramid, the brain of the octopus, 

and the people at the end of the tentacles of the octopus? 
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A. I think you definitely have to look to the 
culpability of the individual when you make a determination. 

fli At the time, which I guoas would be early '73, roughly, 
that Mr. Catalano and Mr. Ingoglia and Mr. Fontana were 
designated special case, wera there at that time any sourca3 
of guidance to which a case worker or anyone else could turn to 
see whether these individuals ware a proper subject forthe 
designation? 

( 

A 1 presume that you mean were there any directions 
for the case workers to look at culpability? There was a 
memorandum in effect with a list of categories that — where 
an individual could bu placed on special offender list if he was 
involved in crimes ir: t*.asa categories. I don't knew of any -- 
any written directions as to a case workers looking at 
culpability, I don’t know whether that's responsive to your 
question or not. 

I 

Qt It'e certainly partially responsive. Do you know of 
any memoranda or other documents which would help a case 
worker decide on the basis of anything other than culpability? 

i 

A. Just the memoranda and the attached list that I just 

l 

described. 

ql You offered your opinion to the Judge a few moments 

! 

ago that you thought an individual should be told that he was 
being made a special case end that he should be told why ho's 


SANDERS. GALE & RUSSELL 

CERTIFIED STENOTyPE MfcPONTENS 






474 


223 

Butler - cross 

l.aing Fade a special care* At the time the petitioners were 
Fade special canes, do you know whether it was the policy and 
the normal procedure of the Bureau of Prisons and its 
institutions to Fake sure that that information was conveyed to 
the in Fata involved? 

A. 1 don't know whether it was a policy. 1 don't recall 

Q ' 

the dates that these two gentlemen were placed on special 
offender list. 

ft It would have been early 19 73, late 1972. 

A. No, I don't know whether it was a policy. I dcn't 
think that it was. I came with the Bureau on January,18th of 
1: 1973. 

ft Is there any provision for 3uch notice mad* in the 
new policy statement which you have just told us were naJa 
effective March — rather. May 1st of this year? 

A. I do not believe so. I don't recall seeing it. 
ft Do you know whether it was ever thepolicy of the 
Bureau to notify someone after he'd been made a special case? 

70 A. No, I do not. 

ft Do you know whether it was the policy of the Bureau of 

22 Prisons to allow an inmate the opportunity to challenge either 

23 the designation or the information on which the designation was 

» 

7* ji based? 


25 


Do I know whether it has ever been the policy? 
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ft Yes. 

A. No, I do net. 

ft Do you know whether either at the institutional level 

t* 

i 

or at the Bureau of Prisons level in Washington, anyone — it 
was the policy and normal practice for anyone to solicit informa- 
7 tion from the inmate in regard to the classification? 

I ■ 

3 i A- No, I do not. 

is 

ft Do you think it's fair to say, based on your 
experience with the designation process, that when an inmate — 
if an inmate were to find out that he had been made a spocial 
case, thatit was normally either after the designate him 

had besr. made, or a-ter the designation itself had in ?tfeci 
bean mace? 

’i A. I would think that probably he would not findout 

H until after the designation had been made. 

ft So if that's true, do you think it would then be fair 
to say that if an inmate wanted to take advantage of whatever 
procedures there were for challenging the designation, that his 
position was one of having to get the appropriate decision 
2 ; makers in the Bureau of Prisons to change their minds as 

22 opposed to being in the position of helping them come up with 

' 

23 j: the necessary information to make the initial determination? 

|j 

24 i A. I suppose that's a true statement. 

i 1 

25 ft Whan the appropriateindividuals in the institution 
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forward to Washington, D.C. a request to add someone to the 
list of special offenders, is there any guidance to that 
individual on what information he should forward with the 
request? 

A. Wait a minute. You are talking about the case worker 
who makes the initial determination? Is there any guidance to 
him? 

a Is the case worker the person who forwards the 


request to Washington? 

A. Well, the case worker makes the initial determination 
I would say, in all institutions, at least in roost institutions 
pernaps in jor*, because of their local operatinr methods, a 
whole taaro would be — classification team would ba involved, 
but, yes, they are — there — they are required to — to forw 
with the — with the recommendation a synopsis, at least, of 
why they're making the recommendation. 


Are they required to forward the documents for 


exan^le# if — if it were a letter from an FBI agent which 
triggered the process in the case worker's mind, would he 
be required to forward that letter? 

A. Not necessarily that letter, there's a report form tl 
they fill out stating that Joe Dokes — we're recommending 
piecing Joe Dokes on special offender list because of, and thei 
they'll just outline the reasone. 


i 

i 
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ft Is there not on that form also a paragraph labeled: 
associates? 

K Yes. 

I 

ft Is there any guidance to the case worker — I take it 
It's the case worker who fills out that form? 

A. Yes. 

ft Is there any guidance to the case worker on how he 
should choose individuals to list as associates? 

A. I don't recall whether the memorandum we've discussed 
here earlier specified that, you know, you look in such and 
such a report for the individual's associates. I don 4 t recall 
that. 2ut that is the general practice. The ?copla at the 
institution take the information from the same reports that we 
review in the Bureau. 

ft If you were to racsive in Washington thatform, and the 
only associated li sted on that form were indicated by hi3 narrs, 
his institutional number and the fact that he was also a special 
— he was also on the special offenders list, would there be any 
inference that you would draw from that, would that waicrh at all 
in your deciding whether to appr*. a or reject the institution's 
request as to this inmate? 

A. If I was making the decision, that in and of itself 
would not be enough to make a man a special offender. 

ft But would it be a factor? 
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A Couplsdwith other things, it might be. Again, it 
depends on the individual C3*e, you have to review the 
individual's entire file. 

I 

Ql Is the administrative appeal process -- 

MR. DAVIS: — could I have Petitioners' Exhibit 
1 , please? 

pi After the designation has been made, is the 
administrative appeal process the only route that the 
prisoner has available to him to get the designation special 
case removed? 

A The administrative appeal process is a brand-new 
procedure, if wo're talking about the aar^e thing. It was — 
it was instituted in three institutions as a pilot program, 
and then just in April, I believe, went into effect Bureauwide. 
Are we talking about the same process now? 

Ql Let me show you Petitioners' Exhibit 1, and you can 
tell me what this represents to you. 

A Yes. This is the administrative remedy process 
that has gone into effect Bureauwide. 

Now, that is not the only way that an inmate can 
communicate that he wants the special offensa business taken 
off hie file. Every institution has a PMB, a prisoners' mail 
box, and they can write to the Bureau, they can write to 
congressmen, they can write to anybody they want to write to, 
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47S 


ana they can write to us, I say — while I was in tha 




Bureau, that happened. They would write in and sayx "Hey, I 
found out I'm on tha special offender list, and I don’t 
believe I should be," and findout why. 

ft And what do you do when you receive such a letter? 

A Review the file and see. I can't — I never profess 

to remember all of these people who were on the special 
offender list, so you pull the file, pull the card, look at 
it, find out, well, is the guy right or is ha not right, 
ft And you respond directly to the inmate? 

A He is answered, yes. And the letter is sent to the 
inmate, 


7 ' 


72 


23 

24 

25 !i 


£ And in juch a latter, ie he in forms d — ;*. .:.ur.*2no 

that your decision is that he deserves to be on the special 
offender list, is he in that letter informed of why he is to 
be kept on the list? 

A As a general rule, it was just — he was told that 
you are — "In response to your request, your file has been 
reviewed, it's felt that you are properly designated special 
offender,” and that's it. 

ft So he's given no other information than that? 

A Not to my knowledge. 

ft if the inmate is (invited to or for some other reason 
elects to follow the appeal process represented by Exhibit No. 
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13 1 ; 




17 : 


1 ? 


- ■ it 




-J :i 


1 , to whom does the initial appeal go to at the institution? 

JL Are you speaking of this administrative remedy right 

now? 

0- Yes. 

K It goes to the warden, and the warden has fifteen 
days to answer, fifteen or thirty days to answer, then it 
can go further, I haven't been involved with this administrative 
remedy procedure, really, at all yet, because we just got it 
in Lewis Penitentiary. 

ft Do you know whether the warden at the institution has 
bean involved in the original decision to designate someone 
special case? 

K 

Ci And is it true that the next appeal goes to an 
office in Washington, D.C., if the appeal at the institution is 
turned down? 

K To the director, everything goes to the director, he 
doesn't necessarily handle it personally, but everything goes to 
him. 

ft Would it be handled by the same -- if it's a latter 
of handled — an appeal from a special case designation,would 
it be handled by the office which was originally involved in 
making the special case designation? 

A I really can't say, this has all taken place since I 


I would seriously doubt it. 
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gt The form which I showed you before wss one filled 

out and processed by Mr. Catalano. The response which he received 

\ 

vast "You have been designated a special case by the Bureau 
of Prisons central office because information from investigation 
reflect a probable link with organized crime activities." 

i 

There is more, but in regard to this, it is not relevant, 
do you think that's — that's typical of the kind of answers 

I 

that are — that are given in this process? 

JL I could hardly testify to that. Not having been 
involved in the process. 

i 

Cl Do you think under your understanding of Bureau 
policy that that answer adequately gives Mr. Cutidt.-.o all the 
information to which he is entitled? 

K I can only give a personal opinion on that. Again, 
because I haven't been involved in the administrative remedies 
procedure at the Bureau level at all. Not even at the 
institutional level yet. Because we just started it. But 
it tells him why. There's beau some question as to Individuals 

| 

being told why they're designated special offender, and this 


Z. 


does tell him why. 

Q. And it is your opinion that under prevailing 

I 

Bureau of Prisons policy, that's an adequate answer — explanation 

i 

of why he is a special offender? 
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A. I would think so. 

Qi As a matter of normal practice aid procedure, is thero 
anyone, either at the institutional level or Washington, whose 
responsibility it is to check the accuracy of the facts on which 
the allegations are based? 

A. In the Bureau they have a similar policy to the — 
or similar procedure to the board of parole in that if there's 
some question about an individual, we can query the organized 

I 

crime section of the Department of Justice. They keap 
computerized data on people in — by areas, according to where 
the strike forces are working. They keep computerized data 
on people, and if you want to query that section of the 
Department of Justice about an individual from a carcoin area, 
they will come back with information to tell you whether, you 
know, you are right or wrong. 

Cl Do you know whether such a check was, in fact, made 
on any of the petitioners in the present action? 

A. I do not. I wasn't there at the time they were 
placed on the list. 

gi Do you know whether as a matter atf normal procedure 
there is a regular review made of people wh® are special 
cases to see whether the information still justifies the 
designation? 

A A periodic review? 
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Yes. 


*■ TherB Wa3 " 0t prior to leaving there in March, 

there was not - reviews were not set up on a periodic basis. 

They were reviewed on an ae-ne.ded basis, when a request came in, 

SUC '" “ “ PMB Utt " from “ *“«*• or an inquiry from an 
attorney or congressman or something of that nature 

* 

I believe the new policy statement doe. set up 
r #view procedures. 

» TOU did say that one of the reasons for requiri.,o 

maintenance of these specia! case records in the central 

Office is that only the central office know, where everybody is, 
is that right? 

I 

That's right. 

u It e true that I — 1 guess you said in July of 
•73 you were chief of population control? ; 

A. Yea. 

I 

8 1. it true that lUch.rd STon. was the codefendant 

who was thought to need protection against Mr. Ingogli. and 
Mr• Catalano ? 

I 

*■ 1 b * liev * to et was one name, Richard Stone, I've 

had another name, Slamowiti or somethin, like that, I don't I 

racall it axactly. 

8 would the chief of population and control normally 
b.co» .war. »f the release from prison of a man whose protection 
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was involved? 

A. Not normally. The system — weHJ, the system is 
not perfect enough that when a man is released from an institution 
that at expiration of sentence or by parohe or something 
of that nature that notification does — diS not at that time 

7 come into us on these cases. 

j! 

8 Q do you know whether the chief of population and 

control or his delegate would try to keep stack of wheresuteh-a 
parson was when he left prison? 

<\ k No. They would not. 

C 2 q But wasn't it your testimony that one of the reasons 

13 you might kes? a special case designation an an inrate 

after the reason for — after the release af the inrate whcse 

custody required protection was because yen didn't want to 
release him either on a furlough or to a CEC in the city 
r where that individual needing protection slight now be living? 

A. That's right. But you didn't wo* from the individual 
v , who was released. You worked from the individual who was still 
in custody. If a request came down to trassfer him to a CTC 
2 ' or grant him a furlough,you then checked, ahy is he on special 

22 o ffander list, got to keep him separated turn Richard Stone or 

23 ij whatever the name may be, then you go to tie central file 

I 

24 |j and find out where is Richard Stone? Is h* in DAnbury, or is h« 

in Eglin Field I think that's where ties guy was at one time, 

' ji 
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or was he cut, and if he's out, what does his program show, 
what addre s wa 3 he going to live at and what was his prooren? 

Ql Would that check be made as a matter of course? 

| 

A. Yes. Before — while I was there, yes. 

Qi Do you know — I'm sorry. 

7 !i A. As a matter of course, if a — well, if a request 

! ! 1 

8 came in for Mr. Ingoglia or Mr. Catalano to be sent to a CTC, 

if you want to talk specifically about these individuals, if 
a request cams into me to sand them to a CTC and the file 
indicated that there was a protection problem there between these 
K two people and Stone, then I would go to the microfish and find 
13 ' out where is Stone, is he still in the system, if he is, it would 
1- show xn the micro fish, if lie's shown as not active, then i'll 


’5 go to the computer and find out where is he, and that has 

• . 

If a bearing on the decision, yes. 

1 - Qi Do you know whether such a check on Richard Stone 

v? was made for any of the applications that — 

I 

19 , ?„ I wasn't thera at the time. I don't know. 

V During your tenure at Lewisburg, did you know an 

'' 

inmate or become acquainted with an inmate by the name of Vincent 
2 : Sabellico? 

23 j| A. Sabellico, I know the name, but I don't — I don't 

1 1 

2 <i i| recall the inmate. 

25 !; ql In reviewing the files of Mr. Catalano and Mr. 

!i 

i 
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Ingoqlia, did you coma across the name Sabellico as one of 
their cede fondants? 

A. Perhaps that's where I know the nar 9 from. I don't 
have a clear recollection of why I know the name, but I do 

1 — thename's fariliar. 

7 .J q, Do you know whether Richard Stone gave the same 

! f 

testimony against Vincent Sabellico that he did against Catalano 
and Ingoqilia? 

A. No, as I said, I can't recall this much about 
Sabellico. 

Q, Do you think if he had given the sane testimony, that 
12 na would have been a special case, too? 

A. * I would think so, unless somebody slipped up. 

0 Do you think that if this protection of codefendant 
i* were a good enough reason to keap Mr. Ingoglia or Mr. 

Catalano from, going to a Halfway House in New York that that 
sane reason would be good enough to prevent Mr. Sabellico from 
]•) going? 

2 : A. Let me back up a ninute. 

2 Qi Sure. 

A. Are you saying that Sabellico gave the sam.a testimony 

23 i against these two gentlemen as Stone? 

i! 

24 ft No. 

A. Stone did? 
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Q I'm asking you to assume that Stsne testified against 

Sabellico, Catalano and Inaoglia. 

K Than, in my judgment, yes, that aame criteria would 
apply and if Sabellico was not classified m specie 1 of fender, 
it's one of those mistakes we talked about earlier. 

Ql Is there anything in the ays ten programmed to catch 

II 

a I I 

6 ! those mistakes? 

A. Not really. It depends on the hxman elerent. Reading 
his files. 

Qi Could you expand on that? 

_ A. we don't have a computer that would kick these thinos 

out if someone was missed. When a file is read and a m»n is 
placed on special offender list because he should oe separated 
15 from A, B, C, D and E, somebody apparently just missed E, one 
of the people involved. It's human error. 

Qi Is it true that when Donald Fontana was made a special 
case it was on the belief that he had been — he was involved 
in some way in organized crime? 

20 A. Speaking from the record, I can only say yes, that's 

i 

21 ' true. I wasn’t involved in approving DoxzdLd Fontana. As I 

I 

said earlier, I did recommend that he be removed. 

! 

23 |i When you made your recommendation that he be 

*i 1 

2-i li removed, did you have before you any information which was not 

. i 

2 ~ before the person who mads the suggestion to desionate him in the 
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• 


first place? 



A. Not to my knowledge. I think I had the same 



information available that — that whoever placed him on the 


«/ 

special offender list had. 


(1 

Qi Do you know how long Mr. Fontana had been on the 


7 s, 
j 

special case list when you made your recommendation? 


(j 

a o 

0 || 

K I don't recall. I know that when I read the file 



I felt that while there was some indication, that it was just a 



little too nebulous for me. 


i 

& You offered as a reason for not having made — when 



I asked — excuse me. When X asked you to accept my assumptions 

r “ 

13 | 

about Mr. Sabellico, you said if Mr. Sabellico hadn't been 


- 

made a special case, it was because an error had besn made in 


’ 5 

his case, is that right? 


J 

A. I would assume that, yes. I don't recall that much 


\ ' 1 

about Sabellico. 


i - 

Ci I understand that. Isn't it true, though, that 


' ■ 

there's another explanation, that it's true that in each case 



someone went through the files, right? Someone went through 


21 ' 

Ingoglia's file, someone went through Catalano's file. 


22 

someone went through Scbellico's files? 


23 ! 

A. You have to assume that. 

m 

24 

Qi And isn’t it just possible that the judgment made in 


going through Sabellico's file was the proper one? 

• 

tl 

il 

!i 
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A. You are asking me to speculate on a file that I don’t 
have any recollection of. I suppose if, you know — if — you 
can assume that — that it was a proper judgment. It depends 
on how — what you want to assume, I suppose. 

Qi Do you know whether the designation for Donald Fontana 
was initiated on the basis of a normal file review, or whether 

i 

it was triggered by some information received from outside of 
the normal process? 

A. As I said, I wasn’t — I did not take part in the 
designation of Donald Fontana to the special offender list, 

I did upon review recommend that he be removed from the special 
offender list. 

i 

Q. And on your review of the file, was thtre any way fcr 

you to tell how the desicnation was initiated? 

K It was standard — just like all the other files, 
there was a from from the institution statincr that — placed on 
special offender list because of soma allocation of connection 
with organized crime activities. I just felt that the explana¬ 
tion was a little too nebulous and I went through the entire 
file and I couldn't find anythinc stroncer, as I testified as few 
moments ago, there was some good indication, but I like things 
pretty concrete. 

Qi Did you also review the file of Mr. Incoglia and 
Mr. Catalano? 


SANDERS. GALE ft RUSSELL 

CCMTiF lo STENGfvPE «EPO»T£Mj 





239 

Butler - cross 490 

A. I have reviewed their., yos. 

ft Were you able to draw the conclusion from that 
review ~ and please tell re if I'm wrong — that the designatic: 
in each of their cases was triggered by a letter from the U. S. 
Marshal, and not by a normal file review? 

A. No, I didn't — I didn't draw that conclusion at all. 

I don't believe I said that. 

ft No, I was asking what,' er it was true, la it true that 
for inmates who are not narked "special case" that the warden 
of the institution retains authority to release that inmate on a 
social furlouoh? 

0 

A. Yes, within the Guidelines set forth by t K e Bureau. 

ft Yes. Is it also trua that an innate who ’3 i special 

cue may not be granted an unsupervised social furlough without 
the permission of — i3 the case manager — case management 
branch of the Bureau in Washington? 

A. Yes. 

ft Are you familiar with the Bureau of Prisons policy 
statement on furloughs? 

A I don’t recall it verbatim. 

MR. DAVIS: May I have Bxhibit No. 3, please? 

ft Do you know whether the policy statement contains 
a statement to the effect that for persons identified with 
large**scale organized criminal activity, furloughs may be 
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491 


considered, quote, "Only for the most compelling reasons," 
unquote? 

A- I recall a statement similar to that, I'm sure you read 
it verbatim. 

ft I take it your — part of your job is to be able to 
ji interpret Bureau of Prisons policy statements? 

A. I don’t get involved in these things specically all 
the time. On occasions, I will gat involved in them, and if 30 , 
I'll interpret them. 

ft Do you think you are able to explain to me whether 
that requirement that the inmate shows compelling circumstances 
makes J* harder for a special offender tc net a furlough chan 
for one who is net a special offender? 

A. Let me see if I understand you completely. You simply 
want to know whether or not being designated special offender 
would make it a little more difficult for a man to get a soci 1 
furlough than if he was not designated a special offender? 

ft Or a lot more difficult, if that were the case. 

A. I would have to say yes, it would make it more 

difficult in the context that the decision is not made on the spot 
by the institution. It h s to go into the Bureau, there's 

!• 

paper work involved. 

ft When the decision is made by the Bureau, do thay 
'! i 

consider — do they react to the phrase "compelling circumstance" 

;j 
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and look for a shoving of greater need than whoever rakes the 
decision for a normal inmata would look for? 

A. I haven't been involved in the decision making in 
the case management section, so I couldn't honestly say whether 
they give that any special weight. 

Ql If an individual is not a special case, however, and 
if the warden grants a furlough, he can go out on a furlough? 


A. Yes. 

Qt So if it's true that the warden of Danbury approved 
a furlough for Mr. Catalano, and Mr. Catalano hadn't been a 
spacial case, he could have gone out on that furloueh? 


A. Yes. 


Qt And if that wero forwarded to the Bureau oc Prisons 

and the Bureau of Prisons — and that forwarding was done only 
because he was a special case, and the Bureau of Prisons said: 
no, would it then be fair to say that Mr. Catalano was deprived 
of the furlough because he was a special case? 

K At least because of the circumstances that made him a 
special case. I'm not trying to deal in semantics. That's 


just — 


Isn't it true that it's the stamp "special case", and 


not tile underlying circumstances which requires forwarding 
the thing to Washinaton? 

A Yes, that's what triggers the forwarding of the 
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information to Washington, 

Q. So it's possible that someone who was i.vr ed of 
an offense similar to Mt. Catalano and involved;, rger amounts 
of money, but who had not been made a special case, it's 
possible — 

THE COURT:: Now we're getting speculative, and 
I am not interested in possibilities. Why dcn't we stick 
to hi3 expertise? He's several times said he 
wasn't in that division, doesn't know very much about 
it. 

MR. DAVIS: May I have a moment to consult, your 
Honor? 

THE COURT: Yes. 

Qi Someone who is not a special case is recommended by 
the institution for transfer to a community treatment center, 
you testified that he needs institutional approval and he needs 
the approval of a reoional management branch or something? 

A. Community relations regional manager. 

Ql Now, if a man such as Mr. Ingoglia with a special 
case would that approval be sufficient for him, or would there 
be an extra step? 

A. As I have already testified, all special cases go 
to the bureau. The regional manager of a particular region 

| 

i 

doesn't know where everybody in the system — doesn't have the 
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records at his fingertips as to where evtyone in the system is. 
Therefore, a stamped case goes to the Bureau. Any case stamped 
or — would not stamped, stamped,, doesn't go to the region, 
but non 3 tamped would still have to be approved by the region. 

The institution is not the last word in either case as to 
7 , whether a roan goes, actually, physically cpes to a CTC. 

!j 

3 Q. But the last word for the nonspedal case is not the 

last word for the special case? 

A I suppose you could say that. 1 stamped case aoes to 
the Bureau and the other goes to the region. 

MR. DAVIS: I have no further questions. 

THE COURT: Anything further? 

MR. MAXWELL: Nothing. 

: 

THE COURT: You are excused — 

THE WITNESS: Thank you, yoer Honor. 

| 

THE COURT: — except for am question. 

THE WITNESS: Yes. 

THE COURT: Do you know how many men are on 
special case throughout the system? 

THE WITNESS: Yes, sir, in round figures, five 
hundred and some odd stamped cas a n out of 23,500 inmates 
in the system, I believe. 

l! 

THE COURT: Approximately wfcat date would that be? 

I 

THE WITNESS: Roughly in February of '74. Roughly. 
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I think we did a tabulation somewhere around January 
or February. 

THECOURT: Fine. Thank you vary much. 

THE WITNESS: Thank you, your Honor. 

(Witness excused.) 

THE COURT: Do we have any irore witnesses? 

MR. MAXWELL: No, your Honor, we do not. 

MR. DAVIS: No, your Honor, but we'd request 
to be heard. 

THE COURT: I can't hear you today. What do you 
want to be heard on? 

ilR. DAVIS: The nation for release of Mr. 
Incoglia. 

THE COURT: I'll hear you sore other tire. I'll 
hear you Tuesday. 

MR. MAXWELL: I belisve the Clerk's Office put 
out a schedule on that,and my understanding, a 
memorandum wa3 to be submitted by the petitioner as of 
the 21st, and the government was to submit a counter- 
memorandum by — I believe it was the 28th, and then 
it was supposedly — if a request was made for oral 
argument, it was supposed to be Bade before May the 
31st. I haven't received the petitioners' memorandum, 
unless they want to rely on the notion that they 
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UNITED STATES OF AMERICA, et al.. 
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J 

Respondents j 


A F F I D A V I T 


I, BERNARD R. WRENN, being duly sworn, depose and 
state that: 

I am the Chief Hearing Examiner of the United 
States Beard of Parole, with offices at 101 Indiana Avenue, 
NW., Washington, D. C. I have examined the files of 
Pasquale Catalano, Register Number 77032-153: John lanolli, 
Register Number 77795-158; Tarles Stein, Register Number 
78081-158; Donald V. Fontana, Register Number 77804-153; and 
Mariano Ingoglia, Register Number 77033-158; and I find as 
follows: 


None of the above named inmates were considered 
by the Board as en banc op6riginal Jurisdiction cases. 

Each of the above named inmates was continued to 
expiration by the Board. In the case of each inmate the 
continuance to expiration placed the time to be served 
within or below the range set by the Board's paroli: g policy 
guidelines. 
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The notation on an inmate's file that he may not 
be transferred without prior approval of the Bureau of 
Prisons is not considered as an independent factor in parole 
decision making because this notation may have been placed 
on the file for a number of reasons, some of which are 
not relevant to parole selection. For example, this 
"special offender" marking may appear on the file of a 
prisoner who needs to be separated from a codefendant or 
some other prisoner for purposes of protection from 
threatened physical violence. The fact that a prisoner 
needs to be protected is not considered to relevant to 
whether he should be paroled. On the other hand, the 
"special offender" stamp may be placed on a file because 
the prisoner,is associated with organized crime. In that 
situation, the basis for the "special offender" classification 
would be relevant to parole consideration. Therefore, it is 
the practice of the hearing examiners not to attach any 
independent significance to the "special offender" stamp, 
but rather to make their decision or recommendation on the 
basis of all of the underlying information in the file, 
including the presentence report, classification study, 
reports of the prosecutor and sentencing judge, etc. 

(fS i ; t- <-»* f fV Li /u.jVi. 

bf.iuiARD E. kkKIiii 
Chief Hearing Examiner 
United States Board of Parole 

Washington, 

District of Columbia. 
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.1 <; tits’ I'-CT COUR. 

HEW HAVEN. COHN 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOSEPH AGONE 
-vs- 


JOHN J. NORTON, Warden, 
Danbury, Federal Correctional 
Institution 


Civil No. B-74-229 


ANTHONY CASTALDI 
-vs- 


JOHN J. NORTON, Warden, 
Danbury, Federal Correctional 
Institution 


Civil No. B-74-287- 

*£/ 


JOSEPH D'ERCOLE 
-vs- 


JOHN J. NORTON, Warden, 
Danbury, Federal Correctional 
Institution 


Civil No. B-74-294 


MARTIN GOLDMAN 
-vs- 


JOHN J. NORTON, Warden, 
Danbury, Federal Correctional 
Institution, et al. 


Civil No. B-74-384 


APPLICATION FOR SUPPLEMENTAL RELIEF 


I. 


Petitioners Joseph Agone, Anthony Castaldi, Joseph D'Ercole, Martin 
Golctnan are inmates ac Danbury Federal Correctional Institution and in the 
custody of respondent John J. Norton, Warden of that Institution. Within the 
past three weeks, this Court has filed a Memorandum of Decision and entered 
a Judgment in each of the cases captioned above. (Copies of the Memoranda 
of Decision and Judgments are attached hereto.) In each case, the Court 
ordered: 
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-1. That the respondents forthwith remove and 
totally expunge the 'Special Offender' classifications 
from all records and files maintained by the 
Bureau of Prisons or by any of its institutions 
with respect to petitioner; 

2. That the respondents are hereby enjoined from 
reclassifying petitioner as a 'Special Offender' 
unless he is accorded procedural due process as 
set forth in Catalano v. United States,[ F.Supp. 

(D. Conn. 1974)J." 

On numerous prior occasions, each petitioner has been denied furloughs, 

| 

transfer to a community treatment center, or other prison services or benefits 
solely because of the "Special Offender" designation. Since the date on 
which the Court issued its Memoranoa of Decision and filed the Judgments in 
these cases, the following events have transpired: 

i 

1. Each petitioner on or about October 25, 1974, filed with Danbury 
officials the appropriate administrative request, along with a copy of 
this Court's Memorandum of Decision and Judgment, seeking a furlough for 
some date in the immediate future. 

a. Joseph Agone requested a furlough for on or about November 15-18 ,\ 
1974 to go to his home at 178 Ohls Street, Patchogue, Long Island, New York. 

b. Anthony Castaldi requested a furlough for as soon as possible 
to go to his home at 1304 Hollywood Avenue, Bronx, New York. 

c. Joseph D'Ercole requested a furlough for on or about November 
11-13, 1974 to go to his home at 289 Pleasant Avenue, New York, New York. 

d. Martin Goldman requested a furlough for as soon as possible 
to check on his business and to be with his family at Oak Ridge Lane, 

Albertson, New York. 

2. Petitioners Agone and Goldman also requested transfer to a 
community treatment center in New York City. 

3. Petitioners Agone, Castaldi, and D'Ercole are supervised by 
Classification and Reclassification Team E, and Mr. Goldman is supervised 
by Classification and Reclassification Team C. In the ordinary course of 
processing furlough and cormunity treatment center requests, petitioners' 
teams, comprised of the case manager, a counselor, and the head of Danbury's 1 

I 
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education department, should have acted upon their requests on October 29. 
1974. For some reason, however, all petitioners were omitted from the 
consideration of their Tears. See, e.g.., the attached docket for Team E, 
dated October 29, 1974. The practical effect of their omission from 
consideration was a one-week delay in the processing of their applications 
for furlough and community treatment center. In this respect, it is important 
to note that other inmates who applied at the same time and after 
petitioners for consideration on October 29, 1974, were in fact considered 
on that date by their tearra. 

4. On November 4, 1974, each petitioner finally met with his Team 
concerning his administrative request, with the following results: 

a. Petitioners Agone and D'Ercole were approved for a furlough 
by Team E. (See attached docket sheet for Team E, dated November 4, 1974.) 

b. Petitioner Castaldi was approved for a furlough by Team E, 
after the physician at Danbury F.C.I., Dr. Rogol, told the Team that he 
saw no reason, in light of Mr. Castaldi's hart condition, why he should 
not be furloughed and that such a furlough was the best therapy for his 
heart condition. (See attached docket sheet for Team E, dated November 4, 
1974.) 

c. Petitioner Goldman was approved for a furlough by Team C. 

5. Following these favorable actions, each petitioner either 
personally informed or the institution notified his family, telling them in 
each instance that the inmate would be receiving a furlough. 

a. Petitioner Goldman's case manager, Mr. Sam Fine, notified 
Mr. Goldman's family. 

b. Petitioner D'Ercole personally called his wife to tell her 
to pick him up on Thursday, November 14, for his first release from an 
institution since his incarceration almost eleven (11) years ago. 
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6. On Information and belief, the Danbury F.C.I. Advisory Committee, 
comprised of the Associate Warden Max Weger, the Captain and two vocational 
employees, met on Friday, November C, 1974 and vetoed the furloughs for 

t 

petitioners Agone, Castaldi, and Goldnan, none of whom received any written 
statement of reasons for this action. 

» 

a. Petitioner Goldman was informed by his case manager, Mr. Sam 
Fine, and the Associate Warden, Mr. Max Weger, that the reason for the 
reversal of the Team's favorab’e decision was his alleged degree of 
sophistication relating to a prior criminal conviction unrelated to the 
offense for which petitioner is currently incarcerated. Petitioner Goldman 
pointed out that this was an irrational justification in light of the 

fact that two and one half months ago, at a time he was designated "Special 
Offender," he was approved for a furlough by the very same Advisory Comnittee, 

» 

which had full knowledge of his background. Petitioner further stated 

i 

that nothing had changed in the intervening two and one-half months warranting 
disapproval of his furlough request. 

b. Petitioner Agone was simply told by his case manager, Mr. 

Gordon Pittman, that "It looks like they don't want you out." 

c Petitioner Castaldi was informed by his counselor, Mr. Futner, 

i 

that he was not receiving a furlough because he was a member of organized crime. 

I 

7. On information and belief. Petitioner D'Ercole was approved by the 
Advisory Committee for a furlough. Petitioner bases this belief upon informatic 
received on Sunday, November 10, 1974, from his counselor, Mr. Futner, who 
told petitioner to call his wife and tell her to pick him up on Thursday, 
November 14, 1974. Upon hearing this, petitioner's wife broke down and wept 
openly. Twenty minutes later, petitioner was summoned by Mr. Futner and told 
that there had been a "complication" and that his furlough must be aDproved 
by the Bureau of Prisons in Washington, D.C. This fact was confirmed on 
Monday, November 11, 1974 by the Associate Warden, Mr. Max Weger. Petitioner 
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D'Ercole protested to Mr. Weger that he saw no useful purpose in this 
additional step since the Bureau of Prisons had never responded to his 
last request for a furlough. 


Petitioners submit that no rational basis in fact or law supports 
the arbitrary and capricious actions taken by respondents. In support of 

this claim, petitioners allege that: 

8. Petitioner Agone is 61 years old and has been incarcerated thirteen 

months cn an eighteen-month (a)(2) sentence. His mandatory release date 
is December 13, 1974 — one month from now. Because of his "Special Offender' 
designation, petitioner has previously been denied a furlough on four occasions, 
and transfer to a community treatment center on two occasions. In May 1974, 
for example, his Team approved a furlough request, but the Advisory Team, withou 

stating any reason, disapproved the furlough. 

9. Petitioner Castaldi has been incarcerated since February 13, 1974, am 
his mandatory release date is May 18, 1975. Mr. Castaldi is 61 years old and 

In poor health, having suffered a serious heart attack. His mother is 
99 years old and in seriously failing health. His wife, who lives alone, is 
suffering from depression. His only prior furlough application was denied 
by his Team in July 1974. apparently because of the "Special Offender" 
designation. 

10. Petitioner D'Ercole has been incarcerated almost eleven years. 

His mandatory release date is September 1975. Throughout his long period of 
Incarceration, Mr. D'Ercole has not received a furlough. In May 1974, he 
was approved by his Team but denied by the Advisory Committee because of his 
'Special Offender" designation. In June 1974, Mr. D'Ercole was again approved 
by his team but deferred by the Advisory Committee pending a decision by the 
Bureau of Prisons in Washington, D.C. To date, petitioner has received no 
answer on this furlough request. 
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11. Petitioner Goldman has been incarcerated seven months and his 
mandatory release date is February 16, 1975. Requests for transfer to a 
community treatment center have been denied three times. His July 1974 
furlough request was deferred. A furlough request the following month was 
approved by his team and the Advisory Committee. One and one-half months 
later, however, the Bureau of Prisons in Washington, D.C. denied his request 
for furlough and community treatment center without furnishing any reason.. 

12. Each petitioner is a model, exemplary inmate. None of them has 
ever been charged with a disciplinary infraction. Petitioner Goldman, for 
example, holds an important position of trust and responsibility in the Danbury 
F.C.I. Records Office. The remaining three petitioners, Agone, Castaldi, and 
D'Ercole, are elderly gentlemen. Petitioner Castaldi is in poor health. 

Each petitioner has a family that desperately needs his comfort and attention. 
Since none of the petitioners have been allowed a furlough, each has an impera¬ 
tive need to be prepared for release to the comnunity. 

III. 

Petitioners maintain that respondents and their agents and employees 
have openly defied and continue to defy this Court's Memorandum of Decision 
and Judgment in each of their cases and have violated their own regulations. 

13. Respondents have failed to comply with this Court's order that 

they "forthwith remove and totally expunge the 'Special Offender' classificatio is 
from all records and files...!' It is not sufficient for respondents to 
go through the transparent motions of physically removing the "Special Offender' 
stamp from petitioners' files and records. Catalano v. United States , supra, 
requires that respondents remove all vestiges of the classification process 

I 

declared unlawful by this Court. This necessarily encompasses any discriminatory 
or differential treatment occasioned by the former "Special Offender" designation 
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As this Court recognized in Catalano , “[t]he consequences of a 'Special Offendei 
classification are significant...[and] dire." Slip, at pp. 8, 10. Because 
petitioners have "a large stake in being eligible for these rehabilitative 

I 

programs," respondents' evasive conduct and abusive treatment of petitioners 
constitute further"'grievous loss.'" Id., at 12, 13. 

14. In open contempt of this Court's orders, respondents have launched 

a concerted effort, characterized by administrative delay tactics and duplicity j 
[ to harrass petitioners and to subject them to a lawless regime of emotional 
and psychological abuse. Respondents have so far succeeded in accomplishing 
in the secret recesses of Danbury F.C.I. what this Court forbade them from 
doing openly — they have deprived petitioners of "the basic elements of 
rudimentary due process." Id., at 14 (citation omitted). 

15. Respondents conduct in denying petitioners' furloughs and transfer 
to community treatment center contravenes the Bureau of Prisons own regulations 
governing these inmate benefits. (See, e^., attached copy of the Federal 
Correctional Institution Policy Statement, Inmate Furloughs.) As the Bureau 

of Prisons Policy Statement on Inmate Furloughs declares, "[fjurloughs can be 
an important part of the continuing effort which should be made to prepare 
Offenders for release to the community . . . FurX oughs represent a program 
through which the offender's alienation from family and community may be 
minimized. Additionally, performance on furlough provides a reality measure i 
of release readiness." Page 1, 4. Each petitioner meets Ws "General 
Qualifications" for furloughs. See page 3. Moreoever, in light of this 
Court's decision in Catalano and the orders entered in these instant cases, 
petitioners are not subject to the disqualifying exception for "persons 
identified with large scale criminal activity...." See page 4. The patent 
irrationality of respondents' actions is dramatized by the unambiguous 
declaration in the Policy Statement that "[i]t is important that each 
offender with the demonstrated need and qualifications for furlough programming 
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have opportunity for participation and not be involuntarily deprived of 
opportunity for participating by reason of institutional assignment or other 
circumstances." See page 4. 

16. Respondents are not invested with unfettered discretion in the 
administration of the furlough and comnunity treatment center transfer prograr 
As this Court has ruled in a highly related context, “the [Bureau's] broad 
discretionary powers do have perimeters and, in the unusual circumstance 
when evidence is presented that it acted arbitrarily or in violation of 
the regulations it promulgated, a court may intervene and review the 
actions of the [Bureau]." Masiello v. Norton , 364 F. Supp. 1133, 1136 (D. 
Conn. 1973). Petitioners submit that "[i]t seems obvious on the present 
record that there was no reasonable basis in fact" for the denial of 
furloughs and transfer to community treatment center and that they were 
denied such benefits "without just cause." Hasiello v. Norton , suora , 364 
F. Supp., at 1136, 1137. 

IV. 

Petitioners maintain that they have demonstrated a pattern of callous 
adnlnistrative indifference to a valid court order. Respondents have not 
sought a stay of this Court's orders in these cases or in Catalano . This 
Court's decisions are entitled to complete and faithful obedience by 
respondents. It is a mockery of our legal process for respondents to evade 
lawful process y resorting to subterfuges in the processing of inmate 
requests for benei its and services afforded to other inmates. Respondents' 
conduct also smacks of vindictive retaliation against petitioners for their 
successful prosecution of their claims in federal court. 

In light of these disturbing developments, petitioners respectfully 
request that this Court grant their tpplication for Supplemental Relief and 

(1) order their immediate release unless la) respondents forthwith 
cease and desist from their unlawful conduct and immediately grant petitioners 
the furloughs and transfer to conrm-ity treatment center for which they 
are qualified; and (b) respondents assure this Court that they will treat 







petitioners In the same manner and respect as all other inmates who have not 
been designated as "Special Offenders"; 

(2) order that petitioners be released upon their own recognizance 
pending disposition of these matters; 

(3) order that these matters be considered on an expedited basis 
and that the respondents be required to file a responsive pleading no later 
than November 18, 1974 and that these matters be set down for oral argument 
as soon as possible; and 

(4) order such other relief as may be just and appropriate. 

Respectfully submitted, 

THE PETITIONERS 


? 



Dennis E. Curtis 

Stephen Wizner 

Michael J. Churgin 

Attorneys for Petitioners 

127 Wall Street 

New Haven, Connecticut 05520 

'203) 436-2210 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Motion for Permission 
to Appear Pro Hac Vice and Application for Supplemental Relief was hand 
delivered to the office of the United States Attorney, 141 Church Street, 

New Haven, Connecticut, and mailed to Thomas Maxwell, Esq., Assistant United 
States Attorney, 915 Lafayette Boulevard, Bridgeport, Connecticut, this 
13th day of November 1974. / 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

JOSEPH AGONE, ANTHONY CASTALDI, 

JOSEPH D'ERCOLE, and MARTIN 
GOLDMAN, 

Petitioners, 

-vs- 

JOHN J. NORTON, Warden, 

Danbury Federal Correctional 
Institution, at al., 

Respondents. 

AFFIDAVIT 

ANTHONY CASTALDI, being first duly sworn, deposes and says: 

1. I am one of the petitioners in the above entitled action. 

2. I have been at the Federal Correctional Institution at Danbury, 
Connecticut since on or about February 13, 1974 following a conviction 
for income tax evasion and an 18-month Regular Adult sentence. 

3. I am almost 62 years old and in extremely poor health. While 
incarcerated at Danbury F.C.I., I had a serious heart attack, for which I 
was placed intensive care at Danbury Hospital. I take over 100 pills 
a we: k for my heart condition. 

4 . My mandatory release date, as presently computed, is March 18, 1975. 

5. I presently have a minimum custody classification, am assigned 
to the Food Service, but spend almost all my time in bed convalescing. 

My work reports from my supervisor, Mr. Waldron, have been uniformly very gcod. 

6. At no time during my incarceration have I ever been charged 
with or disciplined for violation of any institutional rules, Nor have I 

been prosecuted for any criminal offenses arising from conduct at the institution 


Civil Nos. 3-74-225 
B-74-287 
B-74-294 
B-74-334 
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7. On or about June 17, 1974, I received an Institutional Review 
Hearing with the United States Board of Parole and was continued to 
expiration. During that hearing, the examiners mentioned alleged connections 
wth organized crime. I steadfastly denied these allegations, noting that 

I had been before a grand jury for 21 days and had denied similar allegations 
and that I had never been prosecuted for perjury. At no time was I ever 
shown any reports, documents or other Information purporting to link me 
with organized crime. 

8. Appeals to the Regional Director and the National Appellate 
Board resulted in an affirmance of the original order continuing me to 
expiration. 

9. At the time of my June 1974 Institutional Review Hearing, I 
had a Salient Factor Score of 6 and a "high moderate" offense severity 

rating, and the Board of Parole's guidelines called for 16-20 months incarceration. 

10. At some time after my incarceration, I was designated "Special 
Offender” without any notice or opportunity to challenge the evidence 
allegedly supporting the designation. 

11. Despite my eligibility, on two occasions I have applied for 

and been denied a furlough, once before and once after this Court's decision in 
Catalano v. United States ar.d order that respondent expunge the "Special 
Offender" designation from my files and records. 

12. Despite my eligibility (because I now have 'ess than 4 months 
before my release late), I have been denied CTC transfer since the Catalan o 
decision and this Court's expungement order. 

13. Each time that I applied tor either a furlough or CTC, I 
expressed as a reason that my 99-year old mother was failing badly and might 
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die before I was released. Danbury officials had repeatedly denied me 
a brief special emergency furlough to see my mother, despite my offer to 
pay all expenses for the officers who accompanied me. 

14. I first applied for a furlough o.. or about July 29, 1974. 

I\y classification and Reclassification Team l headed by my case manager, 

Mr. Gordon Pittman, would not allow me to meet with them on the request 
and denied the furlough. 

15. I thereafter discussed the furlough denial with Mr. Jerome 
Edwards, the Chief of Classification and Parole, v/ho said that I was 

affiliated with organized crime." .-.'hen I vehemently denied this, & 
alluded to my record. I then pointed out this was an offense over 41 
years ago. 

16. I next discussed the furlough denial with Mr. Max Weger, who 
stated that "there would be no furloughs for 'special cases'." He further 
told me that it was a waste of my time to apply. 

17. After Catalano v. United States and this Court's expungement 
order in my case, 1 applied for a furlough on October 25, 1974. When I 
applied, I showed my case manager, Mr. Tittman, a copy of this Court's 
expungement order, and he said, "It's about time. I’m glad this happened. 
Now we can treat everyone alike.” 

18. In the normal processing of this'request, my team should have 
met with me and acted on the furlough request on October 29, 1974. However, 
I was mysteriously omitted from the Team E docket for that day, despite the 
fact that other inmates, who applied at the same time and after me for 
consideration on October 29, were considered on that date by my Team. As 

a result of this omission from the Team E docket, the processing of my 
application was delayed one week. 
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19. On November 4, 1974, I finally met with my team, comprised of 
my case manager (Mr. Pittman), my counselor (Mr. Pfutner) and someone 
from the Danbury F.C.I. education department (Mr. Spencer). During the 
discussion with my team, it was suggested that I secure the doctor's 
permission. Dr. Rogal approved, indicating that it was about time, i.ha^ 
this Is the "best therapy" that I could ever have and this was "more than 
we can give you." The Team approved my furlough. 

20. On November 8, 1974, the Advisory Committee reversed my 
team and took away my furlough. The Advisory Committee gave me no oral 
or written reasons for this action. I was neither allowed to be present 
nor permitted to submit information. 

21. Shortly thereafter, I was told by my case manager, Mr. Pittman, 

who told me that I was denied because I was a "Sophisticated Criminal.'' I 

pointed out to him that they had not even bothered to change the initials. 

Before it was "S.C." for "Special Case" and now It is also "S.C.", but this 

time supposedly for "Sophisticated Criminal." During this period, Mr. 

Edwards, the Chief of Classification and Parole, had told my wife that my 

.. furlough was denied because I was a "Sophisticated Criminal". I also 
I 

discussed this matter with the Associate Warden, Mr. Max Weger, who also 
gave me the "Sophisticated Criminal" justification. Mr. V.'eger promised 
to look into the matter, but I have not heard from him since then. 

22. On or about November 14 or 15, 1974, I applied for a furlough 
and C.T.C. transfer. My request should have been heard by my team on 
November 18, 1974, but just like the previous time, I was omitted from the 
team docket. Although I am now scheduled for a team meeting on November 23, 
1974 at 3:00, my case manager has flatly stated, "You're not going to get 
anything from us. Just serve out your time." I replied to him, "I'll 
always put in what 1 have a right for." 


4 





23. The denials of my furlough requests has had a unsettling 
influence on me and my family. Aside from being bitterly disappointed, 
my wife, v/ho suffers from melancholy and depression, is failing badly. 
Personally, my life has been made miserable by this harrassment. I spend 
most of the day just lying on the bunk in my cell. 


Sworn and subscribed to before me this 
[day of November 1974. 


Notary Public 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CONNECTICUT 


JOSEPH AGONE 


Petitioner 

-versus- 

JOHN J. MORTON, ET AL 

Respondents 
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JOilN J. NORTON, ET AL 
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APPEARANCES : 


FOR THE PETITIONERS: 

DENNIS CURTIS, ESQUIRE 
and 

PIERCE H. O'DONNELL 

(Pro hac vict) 

127 Wall Street 

New Haven, Connecticut 


FOP. THE RESPONDENTS: 


PETER A. NEAR, A.U.S.D.A. 
Church Street 
Ncv; Haven, Connecticut 
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THE COURT: The series of cases known as 

i 

Agone versus Norton, Castaldi versus Norton, D'Ercole 
versus Norton and Goldman versus Horton with Cjvi1 

! 

Numbers B-74-229, B-237, B-74-294 and B-74-334. The 

l 

complaints seem to be along the same general lines, so 

) 

we will consolidate the petitions. Hopefully we can 
hear all of them together. If one or more have facts 
that require separate treatment, I will, of course, so 
entertain the petition in that way. 

1 

I do have the affidavits and have the ap¬ 
plication, but have I received anything from the 
Government? 

MB. MEAR: No, your Honor, the Government— 

they have had submitted, in addition -- I got the case 
on Friday and I am not sure 

THE COURT: We11, does it boil down to this: 

that certain men who have been designated Special Cases 
have apparently had their labels removed, at least 
ostensibly, but feel that the Special Case designation 
lurks in the background because they have been denied 
benefits given other prisoners, benefits which they 
would — they feel would be, shall we say, automatically 

i 

given them? | 

ilR. HEAR: I think that's corrvct,your Honor, 
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in each cast. These are three denials of furlough and 
in each case they were denied primarily for — there 

may have been other reasons, as well -- primarily, their 

i 

background connection with large-scale organized 
criminal activity. 

I 

i 

MR. O'DONIIELL: By the way, Mr. D'ercole is 

i 

no longer — X have in effect withdrawn him, your Honor, 
he -- at the last moment, after we filed the application, 
he did get a furlough. Mr. Agone is not present. He 
is at West Street facility in Mew York on another 
matter. There's som= — we don't understand; he's 
either coming back to Danbury F.C.I. on Wednesday or 
he's being released. But I tend to think it's the 
former, but we're not certain about that. 

Today v;e have Mr. Goldman and "r. Castaldi with 
us and I have proposed written testimony of "r. Agone. 

THE COURT: I have the affidavits. Does the 

Government contest the general nature of the complaint? 

MR. MEAR: No. The only problem we have is 

a Very specific problem. I think it appears in 
Paragraph 17 in each of the affidavits, and that is with 
regaiJ to normal processing of furough applications and 

i 

"mysterious omissions." 

THE COURT: I see. 
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2 ' M A X W E G E R , 


having been first duly sworn. 


testified as follows: 


4 !: BY THE CLERK: 


Qi Will you state your address for the record, please? 
A. 201 East Pembroke Road, Danbury, Connecticut. 


7 DIRECT EXAMIUATIOIl 


6 ! BY HR. HEAR: 


9 0 Mr. Wegcr, would you state your occupation, please? 

10 A. At the present time I am the Associate Warden at the 

Federal Correctional Institution, Danbury, Connecticut. Part of 
the Federal Bureau of Prisons. 

i;. g. Generally could you state what the Associate 'Warden 

i. does and specifically could you state what the Associate Warden 
15 has to do with furloughs? 

A. Yes, sir. The Associate Warden at Danbury, as nar.v 
i; other institutions, is, of course, directly responsible to the 
13 warden in all administrative matters of the institution, ad- 
U ministrative matters connected to general operations, budgeting, 

I 

carrying out of other programs, as well as treatment programs, 

- which is also inclusive of the furlough program. 

-- As the Associate Warden of Danbury I also chair the 

|i 

23 Advisory Committee which meets in a supervisory capacity and takes 
into consideration certain items passed on or before by various 
classification committees within the institution. I chair that 
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particular committee along with having — three or four other 


! members connected with it, also primarily supervisory. 


Qi Do you also, with regard specifically to Petitioners 
Agone, Castaldi and Goldman, do you have occasion to or do you 
review their files frequently? Do you look at the file? Are you 

i; 

j ! familiar with their files? 

I 

K I’ll look at, you know, almost any individual's file 
upon request either of a staff member or of the men thtnselver. 

You look in the file in passing on a furlough many timer? 

J 

A. That's correct, s:r. 

qi All right. Are you familiar with the Court’s decision— 

I this Court’s decision -- on the Catal no case handed down on the 
" 9th of this year? 


A. Yes, sir. 

Q And with regard to the Catalano case, what — what steps 

ji 

! have you — or do you know any other steps that have been taken 

l: 

at the prison? 

i> 

A In accordance with the decision in the Catalano case, 
the Record Department, Classification, Tarole Department as well 

I 

as anv other department involved were ordered to expunge the 

records of any reference made to Special Offender and again not to 

place that category or designation upon the files until a htarir.o 

K | 

i had been given. 

!• 

! Accordingly, wt have expunged the records of the category 
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? “Special Offender." 

2 H ! 

, |l a How precisely have you expunged the records? 

3 ,, 

|j # 

A. well, the policy statement, which requires notification 

4 

j of the file, indicates on the P.B.581, which is the face sheet of 
the file, that the stamped notation made there: "Special Offender. 

^ •! 

I This inmate is not to be transferred,” etc. etc., "without prior 

I 

! Bureau approval," that has been removed, as has any material which 

c i 

was forwarded to our central office in Washington , D.C. ir. ?c- 

*: 

' cordance w t. the policy statement in order to gain p-rmissicn to 

10 • 

^ designate the. offender as such* 

ql So tbtrt is no longer any vi-ctigts of thfc Sps-cial Of 

^ 1 

-nder program in any of these, is that correct? 

13 

A. That's correct, sir. 

14 

o, All right. With regard to furlough application, could 

15 

1 you give us some background procedures of how furloughs are 

15 

handled at Dar.bury? 

17 

A. Well, from a historical standpoint, of course, the 

id i! 

Bureau of Prisons has been .anting furloughs to many of the 

” t 

1 youth-type offenders in youth-type institutions for quite sometime, 

20 

ar.d with.in the part y-.ar the Bureau, of course, through Cor.gr-sr 

21 

' vas able to acquire and receive favorable legislation which allowed 

22 

us to further broaden the furlough policy in adult institutions 
23 

also. And prior to that, of course, the majority of the furloughs 
were only scheduled for emercer.cy family crises sonet ; -s just 
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I 


2 — you know, partaking in organized criminal activities, the fact 

3 || that the rehabilitative programs, you know, and community based 

' program activities being afforded, would have .a detrimental affect 
5 upon the community at large. 


! BY THE COURT: 


7 q If at least Mr. Coldnan was turned down because of his 

8 | organized crime connections, somebody must have reached that 

9 conclusion, so would you define "organized crime connections” or 

l! 

jl "member of organized crime" for me? What does that mean? 

1° ,j 

A. Again, your Honor, it’s something I’m sure that various 
people in the criminal justice system, you know, would havi various 

4 I 

answers to, but I believe we can talk ir. terms — 

$ Tell me why Mr. Goldman was turned down for being cor.- 

)5 r.ected with organized crime, as you used the term with respect to 

il 

>!r. Goldman, what is the definition? I am sure there are many 

16 

r definitions by other prison officials with respect to other 

petitioners, but I’m only concerned with ir. Goldman at this point. 
I 0 

What is the definition of "a member of organized crime" as related 

19 ii 

: to Hr. Goldman? 

A Mr. Goldman's activities and association with those 

21 

people involved in organized criminal activities is the best I can 

22 

come up with offhand here. 

23 !j 

Qi Let me ask you this -- I don't mean to net into a lonq 

debate with you over it, I have heard this time and time again :r. 


iMi.l. t«S f.AL - <• 


iAI< * • oHl'. CONNf : f'( JT 


I 




269 


25 


I several cases — can you think of any two co-defendants in your 

criminal 

prison who participated in a / act together in which that act 


1 
2 

3 l! 

4 

5 

6 

i' 

1 !j particular instances all -- I snould say, all co-defendants involved 
g in instances are not classified as, you know, "organized criminals. 

9 Ql Exactly. I'm trying to find out how you classify some 


could not be classified as "organized criminal activity?" 

K As a basic interpretation I could say that would stand, 

but at the same time, individuals who are co-defendants in 


10 

11 

12 


i; 

IS 

19 

21 

22 

23 

25 


"organized criminals," others not. That's what I'm trying to find 
out. If three men get together in a room and plan a bank robbery, 
and they pi an it for days and weeks, the chances are, from what 
I can see from all these records I have beer, looking at, those 
three bank robbers would not be classified as members of organized 
crime, but if a man evades income tax without the help of an 
accountant, without the help of a lawyer, without the help of 
anyone, he comes into prison with no co-defer.dar.ts and car. find 
himself labeled a member of organized crime. 

My question to you is, somebody has to have a definition 
before you could put a 1 bel on a man, and what is the definition? 
You have said to me, "I* they're involved in criminal cotivity." 


Well, I would venture bo say 90 percent of the men in .our prison 


II 


'l ; are involved in organized criminal activity. 

A. I can go a step further, your Honor. 

Qi Yes? 
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, !l A. I think I would like to take, you know, a look at the 

1 |l 

3 I word "organization" itself rather than "organized crininal 

I 

4 activity," and I believe that our interpretation and our, perhaps, 

5 definition is linked more to the recognizance of established 
. crininal organizations — 

P 

7 It a All right. 


. ! A. — in this country. 

! i 

9 Qi All right. How, I am with you on that. If a man is 

I 

.. ! a member of an organization v/hich the Government wants to put a 

10 j 

* 

n label on, whatever it is, Mafia, Cosa Nostra, X, Y, Z, all right, 
t Now, on what do you base that,that Mr. Goldman is in that 
I! organization? That is my next question. 

I 

A. We base Mr. Goldman's classification -- or orior 

ii 

I classification upon the fact that he has bten in frtqutnt 

15 i 

H 

association with Members of this particular organization. 

16 

», 

Ql Who told you that? 

j- 

18 A. Official records. 

; Qi Has he had a chance to see these records? 

ii 

A. No, sir. 

,, Qt Does he have a chance to say, "That I have an unci.. 

ft 

r that looks exactly like Mr. Gallo, and every time I'm with my 
? 3 uncle somebody comes up and accuses me of being with a reputed 

, Ilafia figure." Doesn't a man have a chance to dispute the fact 

t 

.< that an agent could be incorrect or wrono? Apparently that's not 


f.ANl: If l,AI I t* f.' .S |_t. 


l»« .!••*»I 

-•» » t ».»»! •. T » 


( 





I 



271 



3 

4 

5 

6 ji 
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14 

»| 

16 
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17 


A. 

I the record 


is : 


19 


20 i' 

l‘ 

2’ i| 

i 

23 ,1 

i| 

24 

»! 


Mo, it is not so at the present tine. We have expunged 

i 

, but we have not established hearings, you know, tc date, 

i 

THE COURT: I have accomplished nothing, 

i 

Mr. Mear, with ny Catalano case if they strike the 
words "Special Cass" off a man's record and then turn 
him down for being a "Special Case" or a "Sophisticated 
Criminal" or a "member of organized crime" what have I 
accomplished? 

MR. MEAR: The Government is here in a very 

difficult position, we understand. I don't intend to 
claim that this is really outside of, certainly, th- 
spirit of Catalano, although it is r.ot something 
specifically ordered by Catalano, the thing that has 
been afforded by the procedures which are now b>ir.g 
used, if anything, we're not really talking abcut a 
procedure. We're talking about specific denials of 
people because of their believed criminal activity. 

As far as the benefits of having the "case" re.moved, 
we have certainly avoided the delays of consideration, 
we have avoided the consideration in Washington, of 
the furlough problem, we have avoided the parole -- 

i 

the problem with the Parole Board which once again has 
to look at the file. or. its own and not simply Set a 
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the COURT: But the bottom line result is 

exactly the same for the sam. reason. 

MR. HEAR: They look at the pre-sentence 

report certainly, as dees the Bureau of Prisons. The 
problem, your Honor, is that we have now reached the 
point wi'tre we have to talk about what hearing - for 
a furlough, for C.T.C.2 We’re not working now with 
the Special Offender Program, but simply with specific 
rehabilitative programs which are available out there. 
We press our discretionary right in this area as some¬ 
thing which your honor has heard before, I kr.o:.. 

THE COURT: Yes. I don’t dispu. f- your 

cretionary - the discretionary aspects of furlough, 
C.T.C., parole, all I’m saying is that if a mar. is 

< -I u _ r t C or parole because on his 
denied a furlough or C.*.u. or per 

file it says "Special Case," what have I accorrpl:sheJ 
by saying take the words "Special Case" off h:- 
but beyond that, you can deny him for the very same 
reasons. The whole purpose of Catalano was to give a 
man an opportunity to come in and say, book, j f you 
want to classify me as a member of organized crime, 
Ut me know so I car. defend myself." And we do know, 
v, nave had cases right here in this very courtroom. 
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where the priron officials admitted that the mar. should 

not have beer, so classified. Ar.d that's without giving 

I 

him a hearing, that was only after they reviewed the 

| 

file, without an adversary prccaedina of any sort. 

I 

Before they came into this courtroom they said they 
looked at the file again and admitted they made a 
mistake. So you can imagine if a man had an opportunity 
to be heard, that in some cases he probably would have 
a defense. 

I heard in this very courtroom he assoc:ated 
•with Mr. X, ar.d somebody got up and said Mr. X has brer, 
dead for years and years. 

MR. HEAR: What we have, your Honor, -- and 

your Honor apparently doesn't think it's enough that 
we do have a case by case consideration of the mar., 
complete consi eratior. of his file, of his program at 
Danbury, a whole consideration. We don't have some¬ 
body looking at a file and saying this guy's — we don't 
have a reputation, perhaps, of an error in the beginning, 
granted that we're looking at the file again, but each 
tint somebody looks at the file and isn't reading off 
a label and there is an opportunity for some input into 
it, in spite of the. fact that he was once classified 
"Special Offender". 
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THE COURT: My m.'nd is still wide open, I 

have not made it up, t wondered. When I inter¬ 
jected we are agai the phrase "organized crime," 

"organized criminal." And I’m not only basing my 
reactions on the law, what the Government can certainly 
appeal, they did not appeal Massiello and they can 
certainly appeal Catalano, if they want, but I have a 
backjround in law enforcement, and my definitions then 
certainly differ with what I hear in this courtroom, 
and I was part of the Department of Justice also and 
as vigorous a lav; enforcement agent in Connecticut as 
anyone just now, it’s just that X grew up with de¬ 
finitions certainly at variance with what I continually 
hear in this courtroom. 

MR. HEAR: Your Honor, if I may. One thing 

the — considered with the definition is something 
that's being v;orked on right now. The Organized Cr.r 
Section in Washington and the Bureav of Prisons are 
trying to work out a definition and they are trying to 
work out procedures that will comply with Catalano. 

I'm not sure how that will eventually work out, they r“. 
having all kinds of problems meeting on that. But in 
each one of these cases I'm not sure that we're really 
talking about any -- any longer, we're not talking about 
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a catchword or a definition, I think that the Bureau 
of Prisons examines the mar. and determines that because 
of the notoriety of letting this particular man out 
the credibility of the Bureau of Prisons is greater 
lessened, because they have a fear that when the mar. 
is out because of his file, not because somebody said 
he was "organized crime," that there are dangers 

involved in letting him out. 

THE COURT: I led you i n ^° this, 'r. ear, 

but perhaps we should save this for oral ardent, as 
well as for the Court. You may have a lot more 
questions for the Warden and, of course, the other side 
has a right to examine. Then, maybe we car. get into 
it. My mind is still open. Although X suppose, you 
have a right to see that perhaps I'm a little vnazed-- 
not dismayed, but amazed - that I am hea-ir.g the same 

phraseology. 

MR. HEAR: The Government can't seriously 

deny, your Honor, that we're in effect asking for a 
cutback of Catalano. There's r.o doubt that th: s :s 
in the spirit of Catalano and wt are to some extent 
asking that some of the decision in Catalano be re¬ 
considered . 

THE COURT: You don't hav- to look to legal 
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principles, maybe you just have to lock to a little, bit 
of common sense, that here — take Mr. Goldman, his 
team manager says okay, the team says okay, the 
Advisory Committee says okay so, then, I assume that 

i 

the v:ardtr. said okay, it goes to Washington ar.d 
Washington says no, because he's a member of organized 

i 

crime. So, because of Catalano, for that reason the 
case no longer goes to Washington but or. the second 
time around the team says okay, the Advisory Committee 
cays no, and the very reasons that are qivcn are tne 
same reasons that existtd when they approved the r.ar. 
a few months ago. The only difference, from what I 
can htar, is that Washington intervened between the 
first and second time. hut as far as th> Advisory 
Committee goes, i f he had a record today, he had a 
record when they approved the furlough. If he. was 
involved in extortion todav, he was involved ir. 
extortion when they approved the furlough. The only 
difference I see that Washington has now — l=t the 
prison officials know that they really don't like the 
idea that this man is walking out on furlough ar.d, in 
a way, I have set that issue aside as a valid one 
through Catalano. I certainly don't like to rule ar.d 
find that it's an empty, hollow gesture, that they won 
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a battle, but lose the war. 


V. .« 



1 



3 

1 

What I think I should hear is cross-examination 



4 


i 

and then oral arguments. I really assure you my mind 



5 


i 

is still not made up, the only -- in fact, the only 



6 


petition that really catches my eye is Goldman because 



7 


he was approved by everybody at the prison end now 



S 


he is back in, saying, "I'm disapproved, despite the 



9 


fact that I even have an added arrow to my bow, and 



10 

1 

that's Catalano." 
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t 

But we have beer, in Court since early morning, 



12 

ij 

so 1 am going to have to resume again this afternoon 



13 

i! 

at, say, S after 2. 
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(Whereupon, a luncheon recess 
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was taken.) 
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THE COURT: That's what I thought. On the 


other hand, the witness then indicated something to the 


effect that the Warden or the Chief Executive Officer 


in the Warden's absence can grant furloughs and I take 


it he's the Chief Executive Officer in the 'Warder.' 


absence. Even if the Warden is present, does he 


delegate some of the work to you? 


THE WITNESS: Not on furloughs, r.o, sir. 


THE COURT: He handles it himself? 


THE WITNESS: It's a natter of our Advisory 


Board making a recommendation at — you know, approving 


ar.d recommending on to the Warden and the Warder, in 


the majority of cases goes along with Advisory. If he 


has questions, he raises it. 


BY MR. O'DONNELL: 


It s true that *-he vast majority, they're appro> c. 


aren't tney, fir. Weger? 


K True. 


ft Well, let me try again. Assume, the Court did ord-.r you 


to disregard the Special Offender Classification ar.d whatever 


allegation or charges there were on the record about connection 


with organized or sophisticated criminal activity, would you as 


a member and chairperson of the Advisory Committee vote for 


furlough? 


Okay. Now, if i car. answer it -- 
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QL Please do. 

A -- in my way. As a member. Chairman of the Advisory 
Committee, if we were so ordered by the Court to disregard the 
connections to or any allegations made in connection with or 40 
organized crime, it would so be done, and we would then look upon 
the request and, you know, everything combined, and make a 
decision as to whether they should go out, yes or no, you know, 
in terms of the need, you know, for the furlough: what's the 
purpose of it, what would be accomplished by it and things of 
this nature. 

Q. Okay. Fine. How, following up on that. Hr. Heger, 

I believe yoir testimony was that you would actually go through 
this process, on numerous occasions you looked at need, wheth-r 
they'd beer, proper institutional conduct, institutional adjust¬ 
ment and the like, you set out four criteria when you were on 
direct examination, and I also understood your testimony to be 
that in each instance the reasons why they didn't receive the 
furlough was this special offender, organized crime activity. 

So, in light of that testimony, what would your answer be? 

A Let me answer it, if 1 can, with a question, and t will 
try to -- I'm not trying to avoid the issue, but, for example, 
if Mr. Goldman put in a request to go out to take care of his 
business activities, as he has put in requests previously for, 
you know, to go out, dual purposes, in all probability that would 


somriis a Piiv-.reL 


v t. e>*». 


v.ttl', ll 


*41 A ..A 





1 


280 


44 


be not granted. If his request were other things connected to, 
you know, the family situation or pre-replanning, things of this 

nature, yes, it probably — 

THE COURT: '.-That were his reasons when you 

granted it, do you recall? 

THE WITNESS: MO, sir, I don’t. I do know in 


most recent 


THE COURT: How do you know that if he put 

down "business reasons” he wouldn’t be granted? 

THE WITNESS: Oecause our furlough policy is 
not established, your Honor, for, you know, carrying 
on of business activities. 

0 Is it not a fact that he did put the dual purpose, 

family and business? 

A. I don’t know. I know he d_d most recently. 

q. I believe his affidavit states or. every occasion he 

put that reason down. 

A. I don’t know. I can’t say. 

Qi Okay. So your testimony is that, at least as to 
visitation with family, a furlough asking that, seeing that as 
the need, which he has stated on all prior occasions, your or.E/.r 
would be that you would not vote in favor of his furlough? 

I 

A. You’re locking me in to some degree. 

Qi I’m not trying to badger you, Mr. V.’eger. 
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A. You're locking me in. I would say, in all probability— 

I would say his case would receive the full and sane impartial 

I 

consideration as other cases. 

- I 

d I assume that — my question to you is, if the Court 

so ordered, you would disregard — in light of the fact that he 
stated that he wanted a furlough for family reasons, would you 
vote in favor of it? 

A, I guarantee I would give full impartial consideration 

on it. 

d You agree you are not answering my question. 

THE COURT: He is answering your question. 

MR. O' DOilMELL: It may be an awful question. 

THE COURT: It may not be as specific as you 

want. I think we ought to get on to something elst., 

I don't think you are going to get. much more, cut of him. 
MR. 0'DON!SELL: All right. Thank you, your 

Honor. 

d What are the criteria on the policy statement, '•'r. '•.'erer, 
for transfer to a community treatment center? 

A. Again, it's bared on need primarily, 

d Anything else? 

A. I would want to fully review the policy statement on 
community treatment centers. I previously was a director of one 
for three and a half years and I do recall specific things, but I 
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Catalano. 

THE COURT: Let ne ask you, and get right 

to the point, have you received direct or indirect, 
explicit or implicit instruction' from anyone in the 
Bureau of Prisons or any other source that special 
case designations shall be removed but special case 
results shall r.ot change? 

THE WITNESS: We have not. I have not. 

And that’s as direct to the point as I car. be in 
response to your question. 

THE COURT: Well, didn't anyone on your 

Advisory Committee say that, "We are doing exactly 
what Judge "ampar.o doesn't uant us to do?” 

THE WITNESS: No, we did r.ot say that. 

THE COURT: And that is, "Take into account 

a special case designation -..-hen we are considering 
furloughs, unless, unless the man has had a hearing?’ 
Why didn't someone say that? Do you know why? why 
didn’t you say it? You read my opinion. 

THE WITNESS: I read your opinion, your Hor.cr, 
and a,EO I felt that, you know, we were complying with 
it. If I can give you a history of what happened after 
we received your opinion, or your order or decision. 

In fact, Wr looked at it, we obviously contacted our 

* » e *«: . s i. 
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Central Office to discuss it, ar.d at that time we •./►•re 
advised that we should go ahead ar.d expunge the 

I 

records, that we should not at that time, you know, 
go ahead with the hearing because they wanted to look 
at this further ar.d, you know, make their proposals, 
or what have you, ar.d we were instructed to go ahead 
and handle all requests on a case-by-case, baric, taking 
all information into account and this is what we have 
done, this is what we have er.deavori.d to do. ”e hav* 
spent a lot of time on each of these cares, your 
Honor, and I don't believe we can say that this part 
of the record, your Honor, we will disregard while 
taking into account this part of the record. V’e r.o 
longer designate as special offenders. 

THU COURT: Well, let. me ask you this. Is 

someone trying to be humorous from the Bureau of 
Prisons when they disregard "Special Case" ar.d now 
are using "Sophisti.cate.a Criminal?" 

THE WITNESS: Ho, sir. And in fact, the 
special case -- well, I'm not trying to make a play 
on words. 

THE COURT: But somebody is making a play 

on initials. 

THE WITNESS: If you take a look at our policy 
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statement relative — it doesn’t even pay "Special 
Case," it says, "Special Offender." The first tine 
I ever heard "Special Case" was when I came to 
Danbury, Connecticut. And the fact that we talktd 
about — ro one’s coined the term necessarily, the 
fact it’s come out here many tines, sophistication, 
sophisticated crime, r.o, no one’s trying to be 
humorous. 

Tim COURT: Do you use that tern, "So¬ 

phisticated criminal?" 

THK WITNESS: I use the term "Sophisticated 
criminal activity." Yes. 

THE COURT: Did you use it with Mr. Goldman 

when he asked you why he was turned down? He alleges 
that you told him that he was a sophisticated criminal 
and that this characterization was based or. a prior 
offense and not the one for which he was presently 
incarcerated, is that substantially -- 

THE WITNESS: I think it’s more likely that 
I turned him down upon his prior sophisticated 
criminal activity. But it is a term I have used. 

THE COURT: You feel more comfortable with 

that term than "organized criminal activity?" 

THE WITNESS: Not nececsarilv. Because I don’t 
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believe that we can separate — I still feel w c . have 
to recognize that there is organized criminal activity 
and, you know, by a blink of the eye or something like 


that, I can't disregard that. 

THE COURT: Would you define "Sophisticated 

Criminal Activity" for me? 

THE WITNESS: Your Honor, I am not very good 
at definitions but I would aaair. have to make some 
sort of a statement relative to behavior which is of 
a planned nature that is connected to,again, ar 
organization of people who arc intent upon gair.inn 
their likelihood through illicit ar.d illegal means, 
something to that effect. 

THE COURT: Now, obviously my next question 

is with respect to these men hare. Which orcani zatior. 
do they belong to? 


THE WITNESS: As I indicated previously, our 
records would indicate that Mr. Agone is connected 
to the Vito Genovese organized crime family; 

Mr. Catalano -- Castaldi is and has beer, cor.necttd 
to the Thomas Lucnese organized crime family and 
Mr. Goldman, to the best of my recollection, his 
connections with Mr. Dellacroce and Mr. Catalano would 
suggest and it nay well again be the Gambir.o Family. 


■iAN i « Ai. .» tu u. 


r. ^ a .< 





1 


2 SO 


65 


THE COURT: And it is crystal clear, is it 

not, that no one of these men have had an opportunity 
to contest that characterization? 

THE WITNESS: That's correct. 

THE COURT: In ar.y way? Is that so? 

THE WITNESS: At this time that's correct. 

THE COURT: And I take it that you have — * 

because your testimony here is not based on what 
somebody else told you, I assume you have looked at 
these records yourself. 

THE WITNESS: I have looked at the available 
records that we have, that's correct, sir. 

THE COURT: What is the source fer each cn- 

of those characterizations with respect to each or.-: 
of these men? 

THE WITNESS: The United States Probation. 
Office pre-sentence report would be the hulk of it. 

In fact, I would probably say it would be the vast 
majority of it. 

THE COURT: Are those pre-sentence report* 

available, ‘‘.r. Near? 

HP.. HEAR: They are available, your ilor.or. 


THE COURT: I would like to see them at a 
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our evidence: about his new car every year, about hjs 
charge accounts, his gambling records, his standard 
of living, based on the pre-sentence report. If 
people want to take the stand and say that isn't so, 

I really don’t know where that's going to take us. 

THE COURT: And I am not sure what level v/t 

are on here. But right now I an not interested in 
Drcor.d-guesoing the Advisory Committee as to th~ 
persons who should get furloughs or be cent to C.7.C., 
that's within their juri sdi cti cr. ar.d their di ccr- tior., 
so long as they do not abu-e it, and I ar mostly 
concerned, however, about whether or r.ot at least tiu- 
accusatior.s that hav been made by the Petitioner? ir. 
their Briefs, to which the Government has r.ot kau 
an opportunity to respond, t^at there hav- ba-r. 
blatart and premeditated and concerted efforts to 
avoid the impact of Catalano by striking the. "special 
offender" designation from the face of the file, but 
then going right ahead and di-.nying the benefits to 
these men because they art known as special offenders 
within the institution and to the prison authorities. 
That is the main thing on my mind at the present tim=. 

Th= third problem we have h<-re is that at 
least two ol these m'.-r. are about r.ady to go out, ar 
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MR. 0'DOWNELL: In lieu of the witnesses, 

your Honor, we asked that the two affidavits and 
the proposed written testimony of Mr. Agone be 
accepted and we have no further witnesses• 

THE COURT: Well, it's up to counsel. How 

do you want to proceed? 

f!R. O'DONNELL: I have some argument. Would 
you like to hear that first or the Government, your 
Honor? 

THE COURT: Well, you are the movar.t, so -- 

MR. O'DONNELL: Mr. Near candidly stat-d to 
the Court during his colloquy that it could be 
construed that they're asking for Catalano to be 
cut back. I would suggest to the Court that they're 
asking to withdraw your opinion, to eviscerate it. 
there'd be nothing left. It would be at best an 
advisory opinion. The heart of Catalano, it's u' ol = 
reason for being was these secret classifications, 
processes whereas the Court said there is grievous 
loss when someone doesn't get these rehabilitate*-, 
programs. The whole purpose of Catalano was to 'r: r.g 
this out ir. the open, to let the sunshine ir. and to 
at least let the inmate, as you said, have minimum 
due process guaranties. 
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I think we have established that simply has 
not happened. In fact, I think we have established 

that they have perhaps physically gone through the 
process of removing a cover sheet or a list from the 
inmate's file, but the brutal reality is the bottom 
line, that these men are still special offenders in 
the eyes of the Bureau of Prisons and, certainly, in 
the eyes of the. people whose lives are in their hands 
day-to-day. I think you can deduce nothing from 
Mr. Weger's testinor.y other than -- 

THE COURT: Mow, Mr. Wege.r said, ‘".•.’hen w- 

oper. a nan's f 3 lc and w c look down and read different 
things, how can you expect us to take that and •' - 
segregate it out when it’s part of his file. It may 
not justify a "special offender," classification, we 
don’t use it but we talk about what's in the file. 

When the file says that he owns 24 homes in three 
different countries, and it's a new car i-vtrv year, 
and travels around with the ilk of Vito Genovese, etc. 
it's there in front of us and we read it. Mow, what 
do we do about that? 

MR. O'DOIJMELL: Well, I think there's -- I 
have a couple of responses. Obviously, it's asking 
almost a human thing to ask someone to disrr.nard 
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something they see before their very eyes, it would 
be theLmpjror's New Clothes. We're not asking the 
Bureau of Prisons to do that. I think the plain 
reading of Catalano is before you terminally rely 
on this — we're dealing with timing here — before 
you can rely on inforratior. that has not been subjected 
to the limited adversary, contrary process, by 
practicing procedures that were to go on in Catalano, 
before you can do that you have to have the minimum 
due process protections that you called for, simply 
didn't happen in this case. I would argue that had 
that happened, had there been a full and fair 
compliance with this Court's order in Catalano, then 
we would-— it's a different ballgame. 

THK COURT: But tile Court only ordered that 

the "special offender" designation be removed from t'-e 
file. So they have com,- forward and said, have 

removed it from the file.” 

MR. O'DONNELL: Well, I'm certainly not going 
to argue with the Court what Catalano says. I mean, 
that was the order that issued. 

THE COURT: I am in effect paraphrasing what 

the Government is saying. 

MR. O'DONNELL: Yes. That's not the raison 
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d'etre. It's not the reason for Catalano. It talks 
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at length about the various programs and benefits and 
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proposals that are available, that are important to 



inmates. The Court also talks about what happens 
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when somebody is a special offender, how they go 
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about deciding you are a special offender. The Court 
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went to great pair.s to talk about the standards that 
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should be applied, the Hasiello vs .'lorton standard. 
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on page 8 of the Court's — 



u 

THE COURT : I know what is ir. Catalano, but 



'2 

what is the — 




HR. O'DOHIJELL: "Special Offender" was some¬ 



t / 

thing much more, your Honor, than a stamp. There war 
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a great deal more than a classification or designation. 




For petitioners like this, it's a way of life a*- th«- 
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federal correctional institution in Danbury. It har.gr 
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over them every day of their life there, and simply 
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because they r.o longer wear a "Special Offender” 



; 

designation or. their file, believe me, your Honor, 



t 

the testimony seems co clearly indicate they carry 




it with them wherever they go. 
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The disability the Court attached to the 




classification itself continues unabated today. That 

is the only reason we allege why these men have not 
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received the benefits and privileges. 

THE COURT: well, now, with respect to Agone. 

my very limited notes state the reason he was turned 
down actually, the word V.eed" was used. He 
violated parole on a prior occasion. It does say 
-member of organized crime.- But, also, the Strike 
Force lawyer wanted him to be brought back to testify 
before a grand jury, and them were indications he 
might refuse and be subject to prosecution. If that 
is so, I assume they don't want him on the street so 
he could avoid process and maybe abscond to avo;i 
another sentence, etc., etc. So they make, out a 
fairly good cas.» for Agone. But is it my province 
to review furlough requests to determine wh.th.-r a 
furlough should be granted or net. :: t certainly don't 
want to gtt j.r- that burinr . 

MR. 0'DOHiJKLL: I'm not asking you to do it, 
your Honor. We're asking two things which we think 
Catalano implicitedly asks. One, that the procedures 
that are asked to dispense an inmate benefit or 
privilege be lawful and constitutional. Secondly, 
we're asking that the agency bide by its regulations 
and that it have a reasonable basis in fact for its 
decisions. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JOSEPH ACOflE, ANTHCMY CASTALDI, 
JOSEPH O'EF.COLE, and 
MARTIN GOLD:'All, 

Petitioners, 

-vs- 

JOHN J. NORTON, Harden, 

Danbury Federal Correctional 
Institution, et al., 

Respondents. 


Civil f.'os. B-74-229 
B-74-2C7 
B-74-294 
B-74-3C4 


PETITIONERS' ME" 
APPLICATIC:,’ FI 
APPLICATION FOR RLL 
_AMP/ OR BAR P 


CP”!fJM OF LAM III SUPPORT OF 

> SUPPLEMENTAL RELIEF AND 

LPC.': PERSONAL RECC. NUANCE 
FI.''• PiS" DFIT IO ._ 


Stat er.' cnt of 1 be Case 

In October 1974 this Court filed a Memorandum of Decision ar.d entered 
a Judgment in each of the above-captioned habeas corpus cases involving four 
inmates at the Danbury Federal Correctional Institution. The Court ordeicd 
that respondents "remove and totally expunge" the "Special Offender 
classification from all records pertaining to these petitioners maintained 
by the Bureau of Prisons and Institutions; the Court further enjoined 
respondents "from reclassifying petitioners] as "Special OffenJer" unless 
[they are] accorded procedural due process as set forth in C atalano v. 

United States. [ F. Supp. (D.Conn. 1974)]." 







- 2 - 


On the heels of those orders, each petitioner applied for a furlough. | 
Each request was unanimously approved by his Classification and Reclassificatic, 
(hereinafter refem* to »-, Tea.), tot ..at totteqoent), CcnieO ty the 
Institution's Advisory Co.fittee. -oti.ioner MLOiM'S reddest for transfer 
„ a tiew fort City Canity Trea«nt Center (CTC), a hatfwa, hoose. -as 

disapproved by his Team. 

Following the Institution's denial of these requests. Petitioners 
fUcd with this Court an Application for Supplemental Relief, alleging that j 

Respondents had violated this Court's orders and Catalano v. Unitei^es • 

and that Respondents' actions lacked a rational basis in fact because they 
were contrary to their own regulations governing these rehabilitative p-eg.-evo' 
Petitioners asked this Court to order their release unless respondents ceased ( 
and desisted from their unlawful conduct and Mediately granted pet^cn- j 
requests and unless they assured this Court that they will treat P^ttcncrs , 
in the same manner and respect as all other inmates who have not been ce^i,^ 
as -Special Offenders." Petitioners further requested that they be released 
upon their own recognizance pending disposition of their application. 

An evidentiary hearing was held on November 25, 1974, at which the 
Court received affidavits from Petitioners CASTALDI and GOCCTbVi and the 
proposed written testimony of Petitioner AGOME. The Court also heard test), on; 
from a government witness. Hr. Kax Weger, the Associate Warden of the 
Danbury Federal Correctional Institution and the Chairperson of the 
Institution's Advisory Committee. Argument was heard on Petitioners' applu .- 

tlon for immediate release pc^iorne wh1ch the Court de " icd 3t ^ ^ 

It was understood, however, that a structured interim release proposal 

would be entertained. 








At the conclusion of the evidentiary hearing, the Court set a 
briefing schedule, v/ith the Government's submission due on o. before December 
6, 1974, and Petitioners' memorandum due ten days thereafter. Counsel for 
the Government subsequently asked for and received Petitioners counsel s 
stipulation to a tire extension to December 9, 1974 for the Government's 
response. 

The day after the evidentiary hearing, November 26, 1974, Petitioners 
filed an Application for Release Upon Pe-sonal Recognizance and/cr Bail 
Pending Final Disposition of Petitioners' Application for Suppl e-cental Pclicf. 
Various forms of interim release were proposed, ranging from release uroo 
personal recognizance or bail bend under parole-type supervisory can-.: - tins 
release for a limited period of time such as seven days under conditions 
prescribed by the Court. 

After the filing cf the Application for Supplemental Relief, 
Petitioner D’ERCGLE was granted a furlough. Or. December 13, 1974, Ptntiore 
AGONE was mar.datorily released from federal custody after having ' r < ed t o 
maximum amount of time under his sentence. Accordingly, Petilic.eiS 
CASTALDI and GOLD.’'AN are the only remaining petitioners in a position tc UK 
advantago of ar.y furlough or CTC programs that might result frem thii lit’g- 
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ThfcJj^ts 

The facts essential to a resolution of this natter are not in dispute. 

In lieu of their testimony at the evidentiary hearing. Petitioners CASTALD1 an 
GOLDMAN submitted Affidavits which were introduced by stipulation of both 
counsel V The Affidavits set forth in detail the circumstances surrounding 
their application for furloughs and CTC and are corroborated by the testimony 
of the Associate Warden, Mr. V.'eger. 

Petitioner GOLDMAN 

Petitioner GOLDMAN, a prototypical exer-plary inmate, has aPP 1ied ic 
furlough and CTC on three occasions, twice before and once after Catalano v. J 
United States and this Court's order that respondent Norton expunge the "Specyl 
Offender" designation from Petitioner GOLDMAN 1 S files. Each time he stated 
as reasons that he needed CTC to work at and try to save his failing business 
and a furlough to be with his family, including three teenage children and 
his bedridden mother. One pre-Catalano furlough request in August 1974 was 
approved by his Team and by the Danbury F.C.I. Advisory Committee, at a time 
^n Mr. V.'eger was Chairperson of the Committee. Because of the policy then 
in effect, the furlough request had to be approved at a higher administrative 

^Counsel for the Government. Mr. Hear, objected to Petitioner GOLD: LVS 

sj.ssittiM.'WwuUSj; siasyz ss ctc h,d ■<*****» 

SmS d- 1™, th=ir Tct.'t c.ockcts M 

T . in , rr int at rt-5 riv’TOinauc-r reterred to as ir.J. mo woven. =■ v • 
t "ordinarily [such applications] will be t^en up as a rcuti ; 
matter within a week's period of tine. . .perhaps^ven less and tn.it tne.c ^ . 
hopn "no rolicy 01 * dolay" fer thfese Peti f on?rs nppl .Cu.icns. •» y 
One possible reason for delay, Mr. 'C - suggested, was the complex t, ct , 
these cases in lioht of the recent expungement order, id., at 3. J r. -cw.» 
did not testify, however, that the applications had not been delayed. 

2 / since the evidentiary hearing. Petitioner GOLDMAN'S business partner has 
resinned from tno firm, thereby casting in grave doubt the future oi i ok ; 
nvensof support for his family upon his release n fact, because ^ has n ; - 
been allowed to leave the institution even for the bn-fo.t i.iiud o ^ 

is totally in the dark about what is happening to Ins tvm, ’ncluwing tiic- 
of his thirty employees. 


.?/ 
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w , „ the Bureau of Msoos Centra, Off). 1. »» t "‘"’ 

0 „,c. denied the furlough w, ,»ut f-rn,thing Petitioner MUM any 

° ,.. - , „ r Jcr „, Eduardo, the Chief of Classified,,.. 

GOLDMAN Affidavit. at 2-3. w. ocro 

, F r , to1d M r. GOLDMAN that he had been denied CTC 

and Parole at Danbury F.C.I., told 3/ ^ Edv , ards 

because he was a "Special Case" and because of h,s age (H - 

further told Mr. COED:,'.:, the, he had teen *• - — -* *“•' 

been designated "Special Case. Id., at 3. ^ th a r j 

Upon receipt of the expungement order. Mr. GOllKAM.applia or a • ^ 

tine for furlough to be with his family and CTC; his application was accc ( 
* a copy Of the e»Pun,e„cnt order. After a. gained wear, s delay U. 
process,o, »f his .PPiicatien, he net with his Tea, and once aga.o seen,. 
ths ,r appr.ua, for the furlough. The lean would not discuss CTC. Eli.. 

On MOVCS'.ber ,W. the Aduiscr, Co- nittee ouerturned « ‘ ‘j 

• »• r ni to present or to sutji *. 

without permitting Mr. GQLU-aN to DC r re _ ^ I 

for the urntiVordwy.e • j 

without furnishing hit, with any v.-ri.t- i 

Mr GOLD!AM was told by his case -**r. Mr. Sam Fine, and by the tour.* j 

Warden. Hr. Weger, that he was a -Sophisticated Criminal." a chan,.,,.j 

Mr. Weger told bin, that was based upon his prior and not the . ( 

offense. Mr. GOLD'S statement to Mr. Weger - that the very sa-, } 

Committee had approved hin for a furlough before Catalano and th.t -thing 
abeot him had changed since then - pronpted Mr. Weger to result the 
furlough request to the Advisory Committee. The earlier unfavorable decision 

Weger tcTTTifTe^d n s^scv?onfcas('^**011 Vhis! „ 

or complete hard and fast >ule « 9 »i«*t “ , , counsel, Mr. lie ,r nsu.K-d 

Tr., at AD. Under ?“ i! ^i.wJ.H 9 0 , : f C r/j«rs are not barred from cuing to CTC 
and'that'some had’in fact gone from Danbury in the past. W.. at u . 
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sirrnly "Sophisticated Criminal."Ibid. 
*, not changed and the stated reason ..as swpty 

a > fnrlouah by tbo Advisory Lo 
Wegcr testified that Mr. GOLDMAN was approved for 

, K ,t fat ere reason it had keen denied by the Wean’s 
before Catalano but . .cknowlagod 

Central Office was"cri»1nal sophistication. Tr.. at 2 ■ 

bat the Advisory Corrlttee had denied a post« — ~ 

• • "in 1ioh‘ Of our Central Office’s pnor rieci..on 
a favorable Tea* dec-, si on. in Ugh. oi 

not to Place him on furlough status. ..." 1'- 2 >- 22 ' 

The repeated denial of furloughs and CTC has had a desert .i.rg . '■- 

on Hr. GOtlfitll and his family <«. ** *« ■— * ^ . 

person, a progressive de..lo,,ent which has been accelerated by tr, fee t,.. 

on two occasions Hr. GOUMAH'S case manager personally not.,,,' . ... - 

,b,t bar husband would be coming ho,e fur a furlough, only to to later told 

that ho v.-culd not be given a frrlough. Id., at 4. As 
GOLOVA*!, this "cruel treatment" by responds has been degrading : 
him "bewildered, unsute of myself ana the v'.rld I 1lVL in - 


Petitioner CASTA1.D1 

Petitioner CASTALM Is In extremely bad health, having suffered a 

serious hart attack during his confinement at Danbury which ten.' 

transfer to the intensive care unit of a local hospital, lie has been a 
nodal innate and when he worked before his heart attack, his work lep.rls 
were unifornly good. He now spends most of bis time in bed convalescing. 
CASTALDI Affidavit, at 1. Hr. CASTAID1 has twice applied for and been to.wl 
for furloughs, once before and ence after this Court's decision in £*!!* 
united States and expungement order. Each application was supported by 



- 7 - 


th , t ,. r cASTWDI wished to see his 50 -year old mother who 
the stated reason that hr. CAii'.i.ui * 

V Contrary to normal practice, 
is failing badly and might die at any moment. Contra y 

i « „„*■ a iinw him to meet with them to discuss the 
Hr. CASTALDI'S Team would not alio./ him 

—-W **"‘ 4 lhc fur ’°' J9h ' , I 

3.»-. «-• ~ nr - 

. ,k affiliated with organized crime, an allegation u.ich 
was denied because he was affil.at.c - 

, j ;.,i 5/ ,._ v'eqer told him that "Spec.al 

Mr. CASTALDI has steadfastly denied.- hr. ‘eger 

Cases* 1 would not receive furloughs. CASTALDI Aif.c u /it, 

With the Court's expungement order in hand. Hr. CASTALDI ap|-l-cd ^ j 

a furlough. As in Mr. GOLDMAN * S case, an unexplained week*? delay ro.lc,-d. 

Hr CASTALDI eventually met with his Team, and this time they approved the 

furlough request. During the Team approval process, the Danbury medical 

physician. Dr. Rogol, indicated that a furlough was the Last .he. apy .h-t 

Mr. CASTALDI could receive for his heart condition and was move Or 

. , e )a r^ could give aim. CASTALDI Afiidavit, a. 

Danbury medic?.i stai. ccj.j y 

I 

— / For some unexplained reason. Danbury smother! despite his ; 

SR™ pay* all e^e^f' ?S^f«=crs\-ho might accompany hm t.d.,,Lu. 

Affidavit, at 3. 

5/ Counsel for Petitioners made an ^ could"’ j 

Esq. v/ho v/ould testny th-t - .. CAST/LDI'S denial for o\: ' 21 

explain his arrest record «nd dtSwne.. •_ • ^ ,,„. b2r of organized c i e 

days before a federal grano Jl ‘ \ *■■*“ .= ‘ d cr ^ e Mr. Greenberg would also 

have test!. iod j.t*t nc s-w + . . Arm;> • rr ♦.»,,* instant tax cf ■ . 'K'i 

and that Judtje Bonsai* the scntcnc:i*-J J ' ^ • rotion th-% references in hi: , 
had indicated in ruling «» » Jrir’ i^roper. Mr. Greenberg 

als^woul'^have^refuted" 1 government information that Mr. CASTALDI lives in 
an extravagant style, lr., at 67 68. 


/ 
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On November C. 1974. the Advisory ConniUeo overturned the Ten's 
decision without permitting Hr. CASTALDI to to present or to sut.it 
a „d without furnishing hin any ora! or written reasons. His case -onager. 

Gordon PUtnon. later told hin, that his furlough had been denied because 
he 'was a "Sophisticated Criminal." Mr. CASTALDI replied that the institution 

initials ("S.C.") in now labelling him 
had not even bothered to cnange the initials l 

"Sophisticated Criminal" instead of "Special Cas-."- Hr. Ueger also te j ? 
nr. CASTALDI that he had been denied because he was a "SophisticatedCrlmnal. r 
CASTALDI Affidavit, at 4. The denial of furloughs has had an unsettling ^ 
impact on Mr. CASTALDI, who. feeling miserable, just lies on his tu:ih i- >•” j 
cell most of the day.^ In addition, his wife, bitterly disappointed by thro j 
setbacks, suffers from melancholy and depression and is failing badly. 14- ’ j 


-/During the evidentiary hearing, the Court made note of this conspicuous 

""•Sr ** '*ct. '*• 

" ot -xrara ; ■ j c5t*,si?boS 

denied CTC by his Team on Decomoe, 2, 1974. 

Si nee the evidentiary C .^ionll C and°ps5chol o'^cal "hca. 1 th because 

deterioration n . CAST LD1 Counsel are prep- red to su 

appropriate' documentation 7 if**the* Court should so desire. 


\ 
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Government Admissio ns 

The Government has admitted that Petitioners GOLDMAH and CAGT/'LGI were 
denied the requested rehabilitative programs "on the basis of findings based 
on institutional records" that they are "members of organized crime." 
Government's Response at 2 ( Hereinafter Resp.); see also id, at 3-5; Tr. 
at 20, 22-23. —^ The Government lias further acknowledged that Petitioners 
are members of a group of inmates "all of whom were formerly designated 
•Special Cases' as organized crime rsnbc. [and] are seeking furlough 
releases and CTC transfers and h ?'/'■ not hr-?n re classifiedJP.»rsii.ant_to 
Catalano . 11 Resp., at 5(cr:phasis added). The Government has also told the 
Court chat it will refuse to give "a full adversary hearing where [ir~aU*s 
like Petitioners] ?re denied admission to a speciiic rehabilitative | og.. 
for reasons appearing in a prisoner's file . . . •" Id.-. #t 7. 

Hr. l.'cger testified th t Petitioners wet e afforded none of tr.a 
minimum due process protection required by Petal ,: no. ihcy wore not f-'n 
written notice in advance that the institution intended to make them 
"Special Offenders," personal hearings, or oral or written statements Oi «.no 
reasons why they are suspected or considered to be members of organised cri : 
or linked with sophisticated criminal activity. Tr., at 35-3G. The foiluwii.. 


3/Government counsel stated at the outset of the evidentiary heat-in; : 

"There arc three denials cf furloughs and in -eacn they were denieJ ;«r;.; \Qj: 
for . . .their background connection with large-scale organized cnmii.ni 

activity." Tr., at 4(eaipliasis added). 


I 
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two colloquies between the Court 2 nd Mr. We'jer ore illustrative: 


•TTIIC COURT]: • • How, on v;hat d0 y ?i bi5G 
Mr. Goldman is in that [organized criminal] °r<jamzat o . 

15 v5?R]-°‘vie Use Mr. Colton's classification - 

or prior cl Sif cation upon the fact that he has been in 
frequent association with members of this particular 
organiazation. 

"Q. V.'ho told you that: 

"A Official recordi. , , 

"q'. Has he had a chance to see those records. 

In* Does 1 'he have a chance to say, 'That 1 have an uncle 
that looks e-actly like Mr. Gallo, and every tiro I'm witn r.y 
uncle sent body cores up and accuses no ofbeinq with arsouto 
- p-^r. • Does a .far have a char.ce to depute the .act 

thll an could bo incorrect or wrong? Apparently toe s 

n0t S "A No . it is not so at the present tine. Me have 
expunged the Record, but we hate not established hearing,, 

y0U '"the Court! I have accc 'plished nothing, Mr. Hear, 

Case' or a 'Ssf.istic.TcC »C/ 

or ire' [;] what have i accc.;:plishai.a. .v a/. 


—^This colloquy continues as follows: 


"MR HEAR: The Governnwnt is here in a very difficult position, we 

ordered by Catalano, the siting tot r.K been 8:^?^ byj.. | ; , 

f irJccdure CV 'v-'^tSklrx 1 LoufScocific 5 licl's of'pUpIc'bPcau 

believed critical'activity. As far as the Benefits of havinn to case j 

removed! we have certainly avoided tl.: delays or_ccnsideration, we n. - 

avoided the consideration in '..ashir.ntui, c; the lorloni.ii P> c-. 

avoided the parole-v.he prcble i with the Parole Board w.ncn once again 

to look at the file on its own and not simply te a tab. 

“THE COURT: But the bottom lino result is exactly the same for the s 

reason,^. __u e press oin - discretionary right in this area as so.iathii 

""’‘"•iSrcSS?- discretionary - the discretion: 

aspects of furl eon!.. C.T.C.. parole, all n.i saying is that if a »sn .5 den n 
a furlouoh or C.T.C. or parole because on his rile it says Special Cast., • 
have I accompli shod hy saying take these words 'Special Case 01 Ins rile. . 
beyond that, you can deny him for the very saw reasons, .he whole ‘ 

Catalano was to give a man an opportunity to come in and say. Loo.., .... .•> - 
to classify nu as a member of organized crime, let «9 know so I can ">• 
my If.' And we da l.mw, we hive hae rasas rioht here in tins very tain 
wl (ho prison officials a.' i«: « that the mail should not have hem o 

cl fiod. Ami that's without uivine. him a heartn-i, that was only allet 

n . J U„. file W i i Im'.il .i'» «ui .'Pi at'V I'ter'•••! • ».‘l nl any sort. tmloro tl."" 
tai ;o this courtroom they s. iu they had lu-niJ at the file 
t |„- ..In a mistake. So you car. n ottne it a man had an opP.nU««.«i tv U I ;>n 

t|,,,L in -.1 uv.es ho iiroh.it.ly would It. ve a defense. »» . l,r - 
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"THE COURT: And it is crystal clear, is it not, th..t 
one of these men have hid in opportunity to content that 
[organized crii..°] characterization. 

ULCER]: That’s correct. 

"THE COURT: In any viy? Is that so. M 
"[MR. WECf.Pvj: At this time that s correct. 

Tr., at 65. 


In Its response, the Government has claimed that it has not violated 
Catalano because that decision "only required that the Bureau of Prisons ceas 
identifying cases as 'Special Cases’ for organized crime connections without 
first according a full hearing.’’ Resp.. at 5. This position, however, is at 
variance with Government counsel’s statement at the evidentiary hearing. 


"HR HEAR: “he Govern ent can't seriously d.-ny, )°' ir 
UAnnr 'that • s're in efve't asking for a cutback of Catul. no. 
There’s So doubt tnat'tM is in the spirit of Catalano anu 
w H e Sre to sc e extant asking that sore of that decision be 
reconsidered." Tr., at 31. 


The Government has also argued that they have not broached G.’.fJri 
because it has not yet decided whether to appeal that decision or whotl-r tc 
implement the procedures required by CalrU™. I" the ■*“«'*• the Gc.-cerr. 
asserts that it should be allowed "to apply its policy of no furlough to 
organized crime members." Resp.. at 5. The Court can take judicial notice 
the fact that Judgment in Catala no was entered on October 10, 1971, that Ik: 
Government has not filed a notice of appeal or sought a stay, end that mare 
than sixty days have elapsed since the entry of Judgment. P8 ’J.S.C. ^107. 
On information and belief. Petitioners are aware of no implementation of 
Cat alano -type procedures by the Bureau of Prisons. 



•f 
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AKGUKEtlT 

I. 

iNRfllWiSt®' 

w -Pont, - 

,. I.oi -d SCO was decided .gains: the backdrop of an in.lclblcj 
adninistrative classification system 1» «Mch .r locate oat defeated ”50001.1 
Offender" without 

nr^or notice of his 'Special Offender' classification; 

Fwitho'it fc in-l afforded an opoertumty to be I. 

substitute in crc!e» to c - -t-w c ^ factual 

W,-rs!;,slSicaSs;!' M cSiS i’iSiaw*, 

supr a, at •!• 

I„ adi.laitt.rib9 tbit secret protest, prison officials ware raided by too * f ^ 
phrete ■orjtoir.ed crlat,” dsldi as the Court noted, -is subject to myriad 
interpretations and applications.” Id., at 7. A, It bad in EsatoUi »• ^ 
364 F. Supp. 1133. 1135 (0. Conn. 1973), the Court expressed its concern 
that "there has been ro attempt by the Bureau o' Prisons to avoid continued 
,.^construction and ois.ppll.atlon of the label b, prooulgatin, a workable 
set of guidelines for decision-rating to Insure that the ■organised cries- 
concept will be erployed in a rational and non-dlscrtain.tory .annor,” 

Catalano v. United State s_, supra. at 8. 

The Court in Catalano. illustrated the "dire consequences" that flow freu 

a 'Special Offender' classification Id., at 10. Tor example. "[On 

most cases, the designation delays or precludes social furloughs, release to ^ 
halfway houses-and transfers to other correctional institutions; in some case', 
the characterization ray bar early parole." Id., at 8-9. The Court explicit!; 


t 
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rcjcelc d ,h« Covermcnt's contention .not the conform, of in»..c borefUf end, 
ns furlough end CTC oro "within tho oxclnsi.o discretion of the Dnreno of 
Prisons, beyond the rood, of tho protections of the One Process Clnnse." Id.. 

at 10. 

received by the Lotos and obviously play * 

setting. 

"Thus the innate has a large stake in being eligible for these # 

?o°?hfcourt.. .that the treatment inherent 

}"?? r (403 U.S. 471 ( 1972 )]; Gc^-rg. 

- I KelV'Wr^. 25rnWS); JoJ^i^ascUtJle^ 

CoTmiU^e v. ^cGrrth, 341 U.S. ikUTVSai) (FranK.u. tc. . J.. 

concur ring)." id., at Us 17. 1J . 

The "rudimentary due process" protections required by CaU'U^. rrc 
necessary to compensate for "the lack of due process inherent in the present 
practices by which an inmate is accorded the special designation...." LI-• 
at 14. These safeguards against "purely arbitrary actions" by prison officials 
were grounded in the -gerund charm in an irate’s stamjn^on due to 
the 'Special Offender' classification, cs a result of which he su.ters a 

consequences...." Id- at 11 • 14 (^phasis added!. 

The Government’s wooden reading of Catalano reduces that decision, as the 
<* ou rt has indicated to an "empty, hollow gesture."^ The Govern: ent purports 
to interpret Catalano as a bar only to what the Bureau of Prisons may call or 
label inmates and not what they may do to them. CataUno is net a judicial 


H/sce Tr., at 32. 
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|exercise in semantic-. It speaks to "the profound change in an inmate’s status 
iin prison" that stems from attaching some pejorative label to him - he it 
"Special Offender," "Sophisticated Criminal." or "Organized Criminal." 

Catalan protects people, not labels. 

••It is of no constitutional consequence -- and of 
V eiicrl r '• nine -- that the institution 
ruses one label or a- ether]... .The fact of the matter 
is that, he,.ever cup rmistic the title, [petitioners 
suffer serious deprivations.] 

"in view of this it would be extraordinary if our 
Constitution did net require the procec.ur.il regularity 
and the exercise of care implied in the grase -«. 
process."' In He fau lt, 3d7 U.S. 1, 27-ZS 

Regardless of the label or lack thereof. Catalano sought to protect 
inmates from discriminatory trent nentat the hands of prision officials by 
|requiring certain procedural prerequisites for determining the appropriateness 
of that treatment. Again, as the Court stated at the evidentiary hearing, 

accompli s =d by s< t > these words 'Spacicl Cfse^ 
off his file, but be;one t..,: you can deny him .o. th„ 
very seme reasons, me : ho.e puipo^e ot luitO^y. - 
to qive a man an opportunity to ccr.e in and say, jo,. 
if STvint to classify me as a member of organized crime, let 
ll know so I Cut efend myself.'" See note i0, sunra. 
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thf [v'l y rr;.fT:cruL s,".'(CTio:i at this tike for 


IK,’.'.EPIATT PEI : ~ A c .r FI’.OK CQKFIMEK-KT 


The Government's conscious conduct In this case is inexcusable. The 
Government has freely admitted that they have not afforded petitioners any due 
process procedures, much less those they v.-erc compelled by Cat al ano to provio:-. 
The Government's suggestion that it was contemplating an appeal in Catalano 
is lame for two obvious reasons. First.Respondent never made "a timely notion 
to modify or dissolve [or stay the orders and has given] absolutely no 
explanation of why [he has not made] some application [since the orders were 
entered.]" h'alher v. r.itv of Eiriir.chm. 382 U.S. 307, 316 0 !MK -- 

[ he ] ignored it..-[The Supremo Court] has used unequivocal language >n cede 

such conduct...." United St^ ies v. 3:3 U ' S - 

258, 290 (fcotrote omitted).—^ If <> stay had bee.i cer.icd, Uo .o.or - t 

could have promptly taken an expedited appeal to the Court of Appeals. See 

Unit ed States v. Dickinson , 465 F.2d 496, 512 (5th Cir. 1972). C.” --v '-' 1 - >, 

•"until [this Court's] decision is reversed for error 
by orderly review, cither by itself or by a higher court, 
its orders based on its decision are to uO resstc.ee, -no 
disobedience of them is contempt of its law.ul suthoj i,, 
to be punished."* Sadist *. Cv-o^Cirminn!^, 3oS U 
at 314 quo tine Jtc.i •*. v^ansas, 2so U.S. loi, lc ; 9 1.0 
( 1932 ); see also I ni ted butts v. L!jit,-djjine l.or,.cr.. , 
supra , 330 U.S., aCdbo 

I2/»If a party can make himself a jidge of the validity of orders which i'.r.vu 
been is'ucci, and by his own act of disobedience set them aside, J.n t.•••. 
courti ar'e imotent, and what the Court now fittingly calls tr.s judicial 
power of the United Slates' would be a mere mockery. Gcnoerr v. hu 2L: ._S,pv__ 
Ranne Comp any, 221 U.S. 413, 4b0 (1911) 

I3/ To date petitioners have refrained from moving that Respondent Horton bo 
hold in (wfstcm.pt, hoping that this matter could be resolved vmr.out taLi.. a 
such a drastic step. 


! 
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Tac.adly, the Government's .rgumont ~ ^ ’ 

is rendered even less potent by the salient fact that, derate 

" «. Cover,,ant never <• ® ( 

JJ. been the U, of W •»«** *» *» *» **"« “ 

t “7 1 V „ pri!C „, ceein cert; inly have been allowed • "» 

The . in/ Cut ovcr two months have no / elapsed ar.d 

rMCt en d Implement the decision. - Cut o\c 

Cstilano-type procedures have been Implemented; and counsel for Pet.tion,., 

ereTn^r the Impressioh that no see,, dee process ^guards w,l o or.co 

The Govern/rent has net argued that It was tyrant Ut!*K- 

,.,r. lleger, the Associate Harden and the Danbury f-C.I. official *.><. - .. »s. ( 

for the ad-inistratien ef the furlou : h and C.T.C. programs, test,, ice .a. j 

familiar with this Court's decision In Catalcre. Tr.. at 8. The bureau s j 

ZL ware clearly da,located , « « even If the Gear,,ant ante,- 

r.:»iai o rjetuired, I 

taiiich . re.tso.ubU doubt about ..... - 

,, j.m’.y 'nr a modi fl call on (oi 

“Us proper rJuJtV ..‘.order. Kslk"t v. City, pj 

clarfficocion^o. ...is .o^^, 7 ^ Instead It 

Rir.mr.r -oo u.s. ■"'» - . released if 

too!-, tiic"risk that [petitiu ^ d eq . r ; V alent 

[the Bureau's procetJir^..s ™ ^tence 

of the hearing w \v~ ■ » -.• f r „ is n0 reason why, 

of compliance with w -y '?*: ' £ ,. rit sn0 uld not issu* 

...in the event of •• nto r ., ortC r, m F. Suop. ] 

discharging die pn :-r 1= , —-j— l( .„ 36 5 K 

116, 12?. (0. Conn. it/-). Cf. fcSHJ* -- 

925, 927-28 (0. Conn. 197A). 

Ji/ Th e Govern,rent cannot be.hmrd to.^^^that^tte addi 

expense possibly invo.yedri-i. J.|^ cn preora-rsJ.' Clocn *• ]11»!- Ja* 

the effective / Va process cannot be Measured in “ n “ 

Si. its!- 1 lout ..juisms* s - *>• c - 

27C4 (1974). 





- 
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Petitioners' imnediate release is not an extreme measure. Two fund»ai.L«1 

interests ere at state herc-Petitior-rs* interest ir. their lihc.ty 

and the sanctity of the judicial process. This Court's order was not to 

-disobeyed and treated as though it i*rc a letter to a newspaper." Unij-d 

States v. ■Mftrd IHn » V.'orke rs.. SUfiEl. 330 U.S.. at 310 (Frankfurter. J.. concur- 

ring). This Court does not sit to issue advisory opinions which the Cureau 

of Prisons may choose to obey or disregard.The order was not obeyed. 

Because "respect for the judicial process is a small price to p u y for 

the civilizing hand of law," Walker v . City of Bl.rmirrham. surra, 320 U.S.,ct 

321, Respondent's intransigence calls for an appropriate judicial response. 

The writ of habeas corpus is the appropriate vehicle for that res? *:c. 

"Under our constitutional framework, the 'great constitution 
privilege'of habeas corpus, Cx Pa' te BoVt-an.. S U.S. (- Crane...» , 
(1807)(llarshalT.C.J.). has r.isto.-.ca*. ;y provided a pro ; an 
cious remedy for whatever society da-r.s to be lntolcrame :es.i »• 
Its root principle is th?t in a civilized society, govern 'nr 
always be accountable to the j id• cicry for a rvii's ’npnsc:. . 1 

the impri servant c:>-r.r,t t? show ho ccnfoiv. vnlr the tvu 

reguirer'5-n.r o. 1.,►.* indv'liv*', is entitled io his r— ;; 

release.' fav v. 2.’? U.S. 391, 40l-0c(lJ.'3/Wif-r- • ..1.x! 

94 Sup. Ct. 2t'.2, 23 .< (197-i). 

If the Court is of the view that soma form of relief short of ir v.l.cr 
release Is appropriate. Petitioners should be released pending Respondent's 
Implementation of that relief. The feoeral habeas corpus statute is not a Pro¬ 
crustean remedy. Cf. Preiser v. Podri-.pz , A 11 U.S. 745 (1973). Tie Suprt 


JL5/ 


“The historic phrase 'a government of laws and not of men’ cpitmizes 
the distinguishing character of our political society, '..hen 
Adams put that phrase into the Itassachusetts Declaration o; r.i.-us •.? 
was not indulging in a rhetorical flourish. He was express in 1 e • 
of those who, with him, framed the Declaration of Indc; :nr -.:c vid 
founded the Republic. ’A govern'.cut of laws and not of i.e.i* - is the 
rcjccticn in positive? tcros of by fiut, wlicthcr by tl.e T • t 

of governmental or private power. Every act of government nay he 
challenged by an appeal to law. . . . ... 

"There can be no free society without law awnmstored threugn 
an independent judiciary." United St ates v. Unj ted WnM&r. 1 
Ameri ca, supra , 330 U.S., at 3U/-oJ(i rjnKiurtur, J., concurring/. 


> 


\ 
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C,1 clearly indicat-d that the writ of habeas corpus should be left 
stifficicntly flexible to a cert «y <V1 effectively with any and all fort-. 

restraint. Price ». Johnson, »• *«>*»>• 

IS not a narrow, static, foranalistic reedy. Baste... W li a 
U.S. mnnh 1 « *t tl .0 extreme hardships Petitioners have ondurad 
and their loss of over 15 days of furloughs. Inter!. release is .ore than 
appropriate. 

conclusion 

for the foregoing reasons. Petitioners should be Mediately released 
from confinement. 

Respectfully submitted, 

S',' - ■/ 

\^y i •. w -• ■ ' ■■ • -- 

Pierce O'Donnell 

1 Dennis Curtis 

Stephen V.'iz'cr 
Michael Churcin 
Attorneys for i"t't.i■ >■■■■•* 

1 <r7 Wall Sl'.’Wt 


New Haven, Cc..r.. CSSZO 


certification 


1 hereby certify that a ccpv of the forecoinn vms served i pan Peter. 
Esq., Assistant United States Attorney, Ml Church Street, New haven. Com. 
this’ day of December, 1974. n /•' _ 
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THE COURT: The Court has before it, actually, 

|| the of Messrs, castaldi and Goldman addressed to the 

failure of the prison officials to grant them furloughs over a 

long period of time and to grant then access to the community 
treatment centers. 

The court has had a hearing on the natter and 
has heard evidence. In addition, the Court has had compre¬ 
hensive briefs. The latest brief submitted by the petitioners, 
dated December 19th, 1974, really sets forth a detailed review 
of the evidence and the law. 

The court finds with respect to the furloughs 
for both of these men that there has been a clear violation of 

the Catalano opinion, both in the letter of that decision and 
its spirit. 

Throughout the petitioners' latest brief are 
citations from the transcript and statements of the evidence 
which I adopt in ny findings at this time. i think the matter 
was summed up fully at pages 27 and 29 of the transcript and 
by Mr. Meat's frank declaration that the defense in this case 
was really an attempt to have me reconsider Catalano. This is 
not to say that all the other stater,lants of facts set forth m 
the brief are not adopted: i do incorporate in my findings 
herein the factual background of these cases as set forth in 
the petitioners' brief. 

So, therefore, there is little question in the 


SANtlf.RS. GALE * Kl'S5L'LL 
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2 o ' .i 

Court's mind that with respect to the furlough question, the 
petitioners Castaldi and Goldman have sustained their burden 

of proof. 

The question now posed is, what relief shall be 
granted. Obviously. I am only addressing myself to the Castaldi 
and Goldman cases, I am not attempting to set precedent in any 
of the other cases that are pending before me in which I have 
not had an evidentiary hearing and, therefore, no factual basis 

for any definitive ruling. 

On the one hand, based on the facts in these 

cases, the Court docs not see a basis for releasing the men 
from the balance of their terms, on the other hand, they do 
make out a strong case that they have been denied not only one 
furlough, but. perhaps, many others because of their Special 
Case designations which were illegally placed on their files. 
There i■ no way I can compute the exact days that these men 
were denied furloughs contrary to the due process clause. 

The best X can do, under the circumstances of these particular 
cases, is render a judgment which seems fair and reasonable, 
and I cannot do it purely through a mathemetical metnod. 

With respect to the claims on the C7C depriva¬ 
tion I find that the petitioners have not sustained their 
burden of proof on that issue. I do not believe there is very 
much evidence at all with respect to Mr. Castaldi in the tran¬ 
script. and with respect to Mr. Goldman, the transcript reveal 
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1 ■ very little evidence upon which to base a remedy. 

2 So, therefore, I deny their request with respect 
, |l to ttv= Community Treatment Centers for failure of proof. 

3 i 

With respect to the furloughs, I find that they 
5 have sustained their burden of proof, and, as I stated, I in- 
, i corporate in my findings all the factual allegations set forth 
? j in the brief of the petitioners filed on December 19, 1974. 

e I do not accept all their conclusory allegations. 

I 

o Under all the circumstances, it seems fair and 

, 0 just to the Court that the following order be issued. 

That it is hereby ordered that the Warden or 
„ the Acting Warden, or any duly authorized prison official at 

the Danbury Institution, shall forthwith prepare and executa 

il 

j 4 all the necessary documents which would enable the pec.itioners 
to be on furlough from 10:30 a.in,, Deccmoer 24th, until 13:^0 

l| 

a.m., January 6 th, and that t 2 petitioners aitcr the prepara— 

I I 

ji 

, tion of such papers shall be released on furlough for such 

, periods of time subject to the usual anc ordinary conditions 


of furlough. 


are denied. 


In all other respects, their requests for relief 


Nov;, that takes us to Cardaropoli versus 


Norton, B-74-G6. In the Court's opinion, I am going to have 

il 

to sot that down specially. 

MR. MKAHs Mr. O'Donnell and I were discussing 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
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• -T. CO'.'l 


ANTHONY CASTALDI 
V. 

JOHN J. NORTON, Warden, 
Federal Correctional 
Institution, 

Danbury, Connecticut 


CIVIL NO. B-74-287' 


v 


SUPPLEMENTAL JUDGMENT 


This cause having come on for consideration on a petition 
for supplemental relief and the Court having orally ruled on said 
motion in open court on December 23, 1974, 

It is accordingly ORDERED, ADJUDGED and DECREED that 
Ais Court's previous judgment entered on October 22, 1974, be 
supplemented in favor of the petitioner as follows: 

1. ) That it is hereby ordered that the warden or the 
acting warden, or any duly authorized prison official at the 
Danbury Institution, shall forthwith prepare and execute all the 
necessary documents which would enable the petitioners to be on 
furlough from 10:30 a.m., December 24th, until 10:30 a.m., January 
6 th, and that the petitioners after the preparation of such papers 
shall be released on furlough for such periods of time subject to 
the usual and ordinary conditions of furlough. 

2. ) In all other respects, their requests for relief 
are denied. 

Dated at Bridgeport, Connecticut, this 31st day of 
_ December _. 1974. 


Sylvester A.Markowski, Clerk 

„ t A ' ^ K- 

BY : V incent ii. UcKosd 
Deputy in Charge 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF CONNECTICUT 


ROBERT FOUNTAIN, 


JOHN J. NORTON, Warden, Danbury Federal 
Correctional Institution, Danbury, 
Connecticut, and MAURICE J. SIGLER, 
Chairman, United States Board of Parole. 


B-64-4 65 Civil 
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JOHN J. NORTON, Warden, Federal 
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Chairman, United States Board of 
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1 

THE COURT: Good morning. We have three petitions. 

2 

We have the Cardaropoli, 74-86, Cardaropoli, 74-467, and 

3 

Fountain, B-74-465. How do you suggest we proceed, Mr. 

4 

O'Donnell? 

5 

MR. O'DONNELL: Good morning, your Honor. 

6 

THE COURT: Good mornirg. 

7 

MR. O'DONNELL: Our suggestion would be since the 

6 

Cardaropoli natter was raised on December 23rd, 1975 when we haa 

9 

the Goldman and Castaldi matter, our suggestion would be we 

10 

believe that is a long outstanding matter, we would be prepared ."ad 

11 

suggest to the Court that he proceed first on the furlough matt r, 

12 

B-74-36, and after argument and evidence has been completed on 

13 

, that on both sides, that we would proceed to the parole matter. 

'.4 

THE COURT: All right. Perhaps opening statements 

15 

would be helpful. 

16 

MR. O'DONNELL: Yes, your Honor. This morning, Mr. 

ii 

i 7 

1; 

Eric Schwartz, a second-year law student from Yale,will be 

18 

representing Mr. Cardaropoli in the furlough matter. A la*; 

19 

i student appearance form has been filed and your Honor granted 

20 

the motion. 

21 

THE COURT: Very well. 

2? 

MR. SCHWARTZ: Good morning, your Honor. 

23 

THE COURT: Good morning. 

24 

MR. SCHWARTZ: The first matter before this — the 

25 

j Court this morning concerns an application for supplemental 

__ 
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relief by the petitioner, Paul J. Cardaropoli, an innate 
confined at the Federal Correctional Institution in Danbury, 
Connecticut, against the respondents, the Federal Correctional 
Institution at Danbury, and the Bureau of Prisons, for the 
failure to comply with the — with this Court's memorandum of 
decision and judgment in this case in October, 197-1. 

At that time, your Honor held, and I quote: "That 
the respondents forthwith remove and totally expunge the 
special class — case classification from all records and files 
maintained by the Bureau of Prisons or by any of its 
institutions with respect to petitioner; and two, that the 
respondents are hereby enjoined from reclassifying petitioners 
as special case unless he is accorded procedural duo process 
as set forth in the Catalano v. United States." 

Petitioner will argue this morning similar to the 
petitioners who were previously before the Court in Castaldi 
v. Norton and Goldman v. Norton last December, that the 
Bureau's refusal to grant petitioner a furlough on the grounds 
of notoriety is nothing more than an open, clear and notorious 
violation of the previous orders of this Court to expunge and 
totally remove all vestiges of the special case designation. 

In addition, we will argue that no reasonable basis 
in fact or in law supports the Bureau reliance on notoriety, that 
the only possible basis of notoriety is petitioner's purported 
involvement with organized crime, and that the continued reliance 

Si, r -i a '< '.-ji-.-ru. 
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1 

on purported involvement with organized crime cannot be 

•r 

tolerated in view of this Court's previous order in this case 

3 

and the Court.'s judgment in the Castaldi and Goldman cases; and 

4 

further, the petitioner is entitled to compensatory relief 

5 

similar to that afforded Castaldi and Goldman: that is, 

6 

twelve days of furlough. 

7 

Now, I might point out originally the Cardaropoli 

3 

case was scheduled to be heard at the same time as the Castaldi 

9 

and Goldman cases, but due to a scheduling error, we are before 

| 

10 

* 

the Court today rather than last December. 

1! 

I would now like to introduce into evidence, your 

1? 

Honor, the affidavits of Mr. Cardaropoli and the written testimony 

| 

^ 13 

of Elaine J. Cardaropoli and Bernard Frisbee and have them 

Y 4 

1 

i marked for identification. 

15 

THE COURT; In your moving papers, you refer to a 

M 

response by Mr. Edwards, which states: "Our furlough policy 

; 

17 

statement states that ordinarily furloughs will not be granted 


for persons identified with large-scale criminal activity, for 

19 

persons whose presence inthe community would attract undue 

2r 

attention or create unusual concern. Therefore, you are denied 

, i 

, | 

a furlough for the above reasons." 

:>? | 

Is that letter a response before my — 

23 

MR. SCHWARTZ: I don't think so. I was about to 

A 

introduce that as evidence, also. 

w 

25 

THE COURT: All right. 


i- ' * • > . < ;.y. >-•- 
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MR. SCHWARTZ: But first, I would like to have marked 

for identification — 

THE COURT: Show them to Mr. Mear. 

MR. MEAR: I have seen them, your Honor. I have 
I have no objection to the admissibility of these documents. 

THE COURT: Very well. They all may be admitted, and 

marked. 

MR. SCHWARTZ: Okay. First, the ccnsideration of the 
factual issues underlying this case would help to clarify the 
legal points that we will try to make. Ever since June of 1974 
petitioner Cardaropoli has been persistent in his efforts to 
obtain a furlough. At that time, in June, he first became 
eligible for a furlough, and made an application or a request 
for a furlough, to his team composed of — at the Tederal 
Correctional Institution, composed of Mr. Fine, his case 
worker, and a counselor, Mr. Bega. 

The reason that Mr. Cardaropoli was applying for 
the furlough was that his family in Springfield needed him very 
much, his wife was ill and he wanted to go home to give them 
some moral support. And in addition, he had fulfilled all the 
qualifications list in the FCI Danbury police statement for a 
furlough. 

At this time, I would also like to offer into evidenc 
the Federal Correctional Institution policy statement, and 
have that marked for identification. 
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THE COURT: Show it to — well, have it marked as an 
exhibit. Show it to Mr. Mear. 

MR. MEAR: I have no objection, your Honor. 


exhibit. 


THE COURT: Very well, it may be admitted as a full 


MR. SCHWARTZ: Section 5-C of the Danbury policy 


statement lists the general qualifications for granting an 
inmate a furlough. The first is custody. To be eliqible for a 
furlough, an inmate must have minimum custody as of June, 1974. 
Mr. Cardaropoli did, in fact, have minimum custody. 

9, a furlough candidate shall be physically and 
mentally capable of completing the trip without escort. At 
no point did the Bureau or the institutional staff suagast 
otherwise. 

C, a furlough candidate will ordinarily have a clear 
conduct record for 90 days prior to the furlough. 

THE COURT: What are you reading from? 

MR. SCHWARTZ: Section 5-C on page 3, your Honor. 

THE COURT: Oh, yes. All right. Go ahead. 


MR. MEAR: Your Honor, what was the date of that 


document? 


2? THE COURT: February 27th, 1974 . 

23 MR. MEAR: Your Honor, there is a later memorandum. I 

2*t don't think there's any significant difference in it, but there 

i 

2 ) | is one dated 7/23/74. 
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MR. SCHWARTZ: Well, just for clarification, I'm 
reading from the Federal Correctional Institution policy 
statement, rather than the Bureau of Prisons operation, manual. 

MR. MEAR: Okay. I think that this would supercede 
that, anything that was in here. I don't think there's 
any significant -- 

MR. SCHWARTZ: Well, I'm reading from the policy 
statement because I believe in the government's response they 
specifically refer to a section in the policy statement. 

THE COURT: All right. Go ahead. 

MR. SCHWARTZ: With respect to the inmate's 
institutional conduct, Mr. Cardaropoli had had, and still has, 
an unblemished record. He has worked in the clothing room, 
never missed a day of work in 20 days. He's never had an 
institutional shot. He's earning five days merit toward good tir 
a month, in addition to eight days of statutory good time. 

He's been an exemplary inmate. 

D, a furlough candidate should have servi.‘JO days 
or one-third of his present sentence, whichever is greatest, 
with all statutory good time and earned good time projected 
for release date in the federal institution. Mr. Cardaropoli 
had satisfied that qualification. 

E, will have demonstrated a level of responsibility 
which will provide reasonable assurance that the offender will 
comply fully with the furlough requirements. No one has ever 

•: Af. w G l.J. J. i •’L.l. 
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suggested otherwise, either in the Bureau of Prisons or at the 
institution. 

So, Mr. Cardaropoli, confident that he was qualified 
to receive a furlough, went to the moating of the advisory 
committee in June of 1974, and he was denied. At that time 
there were no specific reasons given for the denial, just some 
general allegations that — about the place where he had v.’orked 
and the nature of the offense giving rise to some notoriety. 

At that point, Mr. Cardaropoli filed a request 
for administrative remedy, inquiring about the reasons for the 
denial; and I'd like to introduce that into evidence. 

the COURT: Yes. Show it to Mr. Mear. 

MR. SCHWARTZ: Mark it for identification. 

MR. MEAR: No objection. 

THE COURT: Very well. Full exhibit. 

MR. SCHWARTZ: The response was signed by the chief 
of classification and parole, Mr. Jerry Edwards, and Captain 
Slodysko, and read: "Year furlough application was considered 
by the team on June 25th, 1974, and denied on the basis that 
your presence in the community would attract undue attention due 
to the notoriety. The advisory committee concurred with the 
team's action on June 23th, 1974. Our furlough policy statement 
states that ordinarily, furloughs will not be granted for person 
identified with large-scale criminal activity, for persons whose 
presence in the community would attract undue attention or 
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create unusual concern. Therefore, you were denied a furlough 
for the above reasons." 

This was the first time in Mr. Cardaropoli's attempts 
to get a furlough that there had been any mention of organized 
crime, and even then it wasn't clear where the line was being 
drawn between organized crime and notoriety. 

Subsequently, petitioner appealed the response from 
the warden to the Bureau — Director of the Bureau of Prisons, 
and I would now like to admit into evidence the response of the 
Bureau of Prisons, your Honor. 

THE CLERK: Any objection? 

MR. SCHV7ARTZ: Ho objection. 

THE CLERK: Plaintiff's 4, your Honor. 


\\ 


THE COURT: It may be narked a full exhibit. 

MR. SCHWARTZ: The response was signed by Eugene 


Barkun, Assistant Director, and stated: "We have reviewed your 
complaint regarding the furlough and special offender designa¬ 
tion and discussed your case with staff of the Department of 
Justice. The records of the Department of Justice show that 
you are a known associate of persons connected with organized 
criminal activity. Further, you attended a meeting in 
Worcester, Massachusetts of persons who were associated with 
organized criminal activity. 


"Consequently, we find that the special offender 
designation is not inappropriate. Except in unusual circumstanced 
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which we do not see here, social furloughs are not ordinarily 
granted to persons significantly associated with organized 
criminal activity. We, therefore, affirm Danbury's staff's 
response to you." 

I think it's significant that in this response to 
petitioner's request for a furlough, the Bureau of Prisons 
was relying entirely on petitioner's alleged involvement with 
organized crime. And that in the past he had only been talked 
— they had only talked about notoriety, and it seems to indicate 
to me that the two were being used interchangeably somehow by 
both the people at the institution and the Bureau of Prisons. 

Well, in October, your Honor ordered that the special 
case designation be expunged, and on November 1st, 1974, 
petitioner filed a new request for a furlough, and this tine he 
met his team — a new team composed of his car workers, Mr. 

Fine,and counselors Block and Spencer on November 13th. Messrs. 
LaBlanc and Spencer, who hadn't been before the previous team, 
said that they could see no reason for denying Mr. Cardaropoli 
a furlough, as the special case designation had been expunged, 
and they didn't see any other reason for doing so, so the team 
approved Mr. Cardaropoli's request. 

Two days later, the advisory conmittee reviewed the 
team's approval and provided absolute no reasons. Furthermore, 
Mr. Cardaropoli had no opportunity to face the advisory team -- 
the advisory committee, although he had had an opportunity to 

SA.--: #*• .*i m 
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l 

confront his team, and as a result, he filed another request 


2 

for administrative remedy to find out what the reasons were 


3 

for the denial. 


4 

I would like to introduce into evidence at this time 


5 

the response that was tendered by the chief classification 


6 

officer. Please mark it for identification. 

► 

7 

THE CLERK: Number 5, your Honor. 


3 

MR. SCHWARTZ: At this time, the advisory committee 


9 

stated: "The advisory committee reviewed your furlough request 


10 

on November 15th, 1074, and it was denied. The committee felt 


< 1 

1 

that the nature of the offense and the involvement would attract 

i 

• 

12 

undue attention or create unusual concern in the community. A 


13 

i 

) furlough is a privilege and not a right. It may not be granted 


, .. 

automatically because an applicant is technically eligible, nor 


15 

j 

automatically as a reward for good behavior." 


V. 

Now, I think it's significant not only that this was 


1’ 

1 

exactly the same reason that had been tendered five months 


'3 

; before by Mr. Edwards, but also that at about the sane time the 

i- 


l * 

!j institution was denying furloughs to other inmates not on the 


v.) 

grounds of notoriety, but on grounds of sophisticated 


a ! 

j criminality. AS Messrs. Goldman and Castaldi, they had also 

j 


22 

received orders to expunge the special offender classification. 

I 


23 

It appears that this was merely another euphemism, notorious 

i 


2-i 

l' 

criminal just as"sophisticated criminal" had been used in the pact; 

•| 


25 

so we filed, as counsel for petitioner, an application for 
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supplemental relie.! on November 22nd, 1974, alleging that the 
Bureau of Prisons and the people at the institution at Danbury 
had never afforded petitioner a due process hearing, nor did 
respondent seek a stay. 

And then the Court ordered the government to show 
cause, and on December 30th, the government replied to the 
order to show cause claiming two things: One, that there were 
reasons other than organized crime, good reasons, for denying 
a furlough in Mr.. Cardaropoli' s case. First, that petitioner's 
presence in the community would attract undue attention due to 
the notoriety, and, two, that unlike Goldman, Castaldi, he still 
had two years left to serve on his sentence. In fact, it's a 
year and a half. 

v/e filed a reply on January 2 3rd to the government's 
response, and in the meantime, both Castaldi v. Norton and 
Goldman v. Norton were decided by this Court and Castaldi and 
Goldman were afforded affirmative relief. 

I would like to introduce into evidence at this time 
the transcripts of the proceedings in the Castaldi and Goldman 
case to make them part of the record. 

THE COURT: Yes. They may be admitted. 

THE CLERK: As one exhibit, your Honor? 

THE COURT: Yes. 

MR. SCHWARTZ: We would like to contend, first, that 
no reasonable basis in fact or in law supports the respondents' 




14 





1 

2 


! 

I 

I 

I 


J 

1 


I 


I 

I 


5 





i 

i 


12 


1-1 


|i 

!| 

: ;i 


?a 


331 

treatment of petitioner. The government first says that there 
are reasons other than organized crime to support our denial 
of furlough, that organized crime is not the only reason. But 
by saying that organized crime is not the only reason, they are, 
in effect, admitting it was only one reason, and we submit that 
this in it' alf is not permissible pursuant to this Court's order 
in both Catalano and in the first Cardaropoli decision. 

That such continued reliance on "organized crime", even if only 
partial, constitutes clear and open and notorious violation of 
this Court's order, and that any lingering doubt about ine 
applicability of the organized crime designation and its U 3 c 
to deny furloughs was settled in the Castaldi and Goldm.n casc 3 . 

The government alleges that one of these good reasons 
is the fact that Mr. Cardaropoli has — well, they say t :o 
years, but, in fact, it's a year and a half left to serve on 
his sentence. 

We would like to claim, however, that this is — thi 3 
is absolutely preposterous, that people at the FCI are given 
furloughs all the time. 

MR. MEAR: Your Honor, we will abandon that claim tola 

THE COURT: The government will abandon the claim that 
he was denied a furlough because of thelength of service left 
on his sentence. That leaves us with what? 

MR. SCHWARTZ: That leaves us with one other argument, 
and that is notoriety. Well, first of all, I'd like to point ou 
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that there seems to be some ambiguity present here. When Mr. 
Cardaropoli was denied his furlough by Mr. Edwards on November 
18th, the reasons stated that his — the nature of the offense and 
involvement would attract undue attention or was undue concern 
in the community. They seemed to be using a standard of 
notoriety that talked about the offense and said nothing about 
the person's past record. 

On the other hand, the government contends that the 
notoriety grows out of Mr. Cardaropoli's prior arrests and his 
purported ownership of the Hideaway Lounge in central 
Massachusetts. 

Well, we aren't — we feel that this is ambiguous at 
best, and only indicative of the fact that there is clearly no 
legally fixed standard at work here. V7e don't know vhat is 
meant by notoriety. Is it what the government says, or is it 
what the Bureau of Prisons says? In any event, we are prepared 
to meet both arguments, because we think that both are absolutely 
groundless. 

First of all, what about the nature of the offense 
and involvement? Mr. Cardaropoli was convicted for conspiracy 
to distribute and sale of one ounce of cocaine, one-twenty-eighth 
of an ounce of cocaine — excuse me, one gram, worth $350. There 
are people in Danbury who are convicted of sale of much more than 
that who are routinely sent on furloughs. I know that for a 
fact from my personal experience working at the FCI. 
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But even more significantly, Mr. Cardaropoli was 
not the only person convicted in this particular offense. His 
codefendant, Robert Fountain, who is before the Court today, was 
convicted for the same offense and went home on a furlough just 
last week. So to talk about the nature of the offense and 
involvement is giving rise to the notority is — is preposterous, 
we don't see any reason why Mr. Cardaropoli should not be given 
a furlough when his codefendant3 are, why should Mr. 

Cardaropoli receive discriminatory treatment? 



Secondly, to call Mr. Cardaropoli a well-known criminal 
figure in the central Massachusetts area — 

THE COURT: where does it say that? 

MR. SCHV7ARTZ: That's in the government response. 


5 ! 



Your Honor, I don't have that before me. On page 2 of the govern¬ 
ment response the government states: "The notoriety reason as 
applied to the petitioner has a sound basi3 in fact. Petitioner 
has a record of 34 arrests and numerous convictions, most 
arrests and convictions have been related to gambling and book 
maker. Further, petitioner operated the Hideaway Lounge in 
Springfield, Massachusetts, a notorious center for prostitution, 
gambling and drug related offenses. 

"From this record, respondent claims that the Bureau of 
Prisons may reasonably find that the petitioner is a well-known 
criminal figure in the central Massachusetts area, and that his 
release would attract unde public attention to both the 
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petitioner, interfering with his rehabilitative program, 

and to the respondent, damaging public support for the furlough 


program. 


First of all, wa would like to indicate that these 


allegations are false, misleading misrepresentations of the facts. 
Mr. Cardaropoli was never arrested 34 tines. 

I would like to introduce into evidence the FBI rap 
sheet that we have listing all of Mr. Cardaropoli’s offenses, 
and have marked for identification. 

THE COURT: Show it to Mr. Mear. 

MR. MEAR: No objection, your Honor. 


THE COURT: Vary well. 

MR. SCHWARTZ: First of all, it can be noted from 


the FBI rap sheet that there are about 11 arrests dating fron 
1939 through 1962 up until the present offense, which './as in 


197’ — 1972, ten years later. Most of these arrests are 
petty gambling offenses. State — state offenses or just petty 
gambling arrests, and for ten years from 1962 until 1972, 
petitioner was clean. No arrests, up until previous conviction. 
So the 34 arrests is false. 

With respect to the Hideaway Lounge, Mr. Cardaropoli 
gategorically denies that he’s the owner and operator of the 
Hideaway Lounge. 


I would like to introduce into evidence at this tine 
a notarized statement of the stock ownership in the Blige 
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Street Corporation, which ran as the Hideaway Lounge. 

MR. MEAR: Your Honor, I would state for the record 
it would appear that this document is not really admissible, but 
I really have ~ to the information in it, I have no quarrel 
with it certainly, but I guess I have no objection. 

THE COURT: Very well, it may be admitted. 

MR. SCHWARTZ: The stock ownership indicates that Mr. 
Cardaropoli's brother, Pasquale Catalano owned one percent 
of the business. Mr.Cardaropoli was only a bartender, and it 
seems to me that the government has confused Mr. Cardaropoli with 
his brother. Mr. Cardaropoli, in fact, worked hard from 0:00 
a.m. to 2:00 — 2:00 almost every day, ho earned very little. 

He-had no assets. He lived in only a small house, his wife 
now tells me she can barely pay her electric and heating bills, 
and he's before this Court in forma pauperis; and the government 
claims that we're dealing here with a notorious criminal figure. 

I'd say that that is preposterous, Mr. Cardaropoli is 
just a little minnow is a vast sea of criminals, he's not one of 
the big fish, and it was certainly not the legislative intent 
to deny furloughs to people such as Mr. Cardaropoli who have 
demonstrated such a need for — to be with the family, to give 

them moral support in order to achieve some rehabilitative ' 
progress. 

But we would like to further suggest that even if 
there had been none basis for the noto-ious criminal, oven if we 


,0 

V 





19 



3 30 


were dealing here with a notorious criminal, that still doesn't 
legitimate the government's treatment of Mr. Cardaropoli, 
because there must be some due process afforded as was the 
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order in Catalano with respect to special offender designation. 

We are dealing here only with a different label, and 
yet, the allegations upon which the government relies in making 
its notorious criminal claim are the very same allegations that 
they relied on in designating Mr. Cardaropoli an organized 
criminal, and the deprivations are the same, too, so we 
don't believe that the government can just shift labels without 
affording anyone due process without giving him the hearing that 
was mandated by Catalano, that was mandated by this Court's 
previous decision in this case, they can't just go in and call 
him notorious criminal. 

First it was organized crime, then it was special case, 
then it was sophisticated criminal, not it's notorious criminal, 
but it’s all one and the same. Although the label differs, both 
are based on the very same facts. 
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Now, for eight months, Mr. Cardaropoli has persisted — 
persistent in its effort to obtain a furlough. We would suggest 
that there is nothing different between Mr. Cardaropoli's 
situation and the situation of Messrs. Castaldi and Goldman, and 
we would request the same kind of compensatory relief that were 
given Mr. Castaldi and Goldman before this Court in December: 
that is, some immediate order from this Court directing the 
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officials at the FCI, Danbury to grant petitioner immediately a 
furlough for the number of day3 that he missed because of 

I 

his treatment as a personal offender, and we compute that to be 
twelve days dating over the last eight months. 

I h 

THE COURT: All right. Now, what test does the Court 
apply in reviewing requosts for relief from denials of furlough? 

MR. SCHWARTZ: Well, I'm not sure that what we're 

i 

dealing herenecessarily with is a tost for the denial of 
furloughs, rather, what we are dealing with here is the violation 
of a valid court order, in this case, the Court had ordered 
that the special offender designation be expunged, not ju 3 t 

I J 

I 

tna labal itself, but all vestiges of that classification,and 
, that has not been done, that is what we're — we're nor 
j suggesting that the Court need formulate a gene al standard 

i 

applicable in all cases where furloughs are denied. 


THE COURT: All right. Lot's discuss that for a 


moment. You state that the Court's order should ba interpreted 
to mean ill vestiges of the facts upon which — or the alleged 
facts upon which this special case designation was placed on th: 
file. L< 's assume that what you say is correct fer a moment. 


ij °° y ° U the prison officials must go throvgh an entire file 

and where it says: Mr. A was seen in the presence of Mr. B, 
who is recognised as an organized crime figure, that the Bureau 
|j of I'rison officials must scratch that out with a pen, is that 


! what you are — 
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MR. SCHWARTZ: No,what we’re suggesting is that 
before that information can be used to deny someone 
institutional benefits which — where there are dire and 
significant stakes involved, that they must at least afford 
some minimal process, some attempt to explain the facts or 
present some sort of evidence, or at least allow him the opportur.it 
to controvert that evidence without using it secretly and not 
providing him the basis for their organized crime designation — 
what we’re saying is, in fact, that he must be afforded some 
minimal due process as is ordered in the Catalano, and this has 
not been done in this case. 

THE COURT: Okay. Now let’s assume that a person 
has no organized crime mentioned in his file at all, and he 
applies for a furlough, and he complies with all the general 
criteria for a favorable consideration. Is the Bureau obligated 
to give him a furlough? 

I.R. SCHWARTZ: I don’t think -- I don’t think — the 
Bureau is obligated to give him a furlough, but that’s not really 
the question we’re dealing with. 

THE COURT: I know it. Let’s start with the question 
we’re not dealing with and work into the one we are. 

MR. SCHWARTZ: C rtainly, we would recognize there’s a 
certain amount of discretion on the part of the Bureau, but 
nevertheless, that certain — in certain instances when they’re 
dealing with specific provisions which would deny a furlough to 
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someone as organized crime or notoriety, or any of these other 
things, where there is definitely something at stake, clearly 
in the policy statement he must be afforded the opportunity 
to at least present his side. 

THE COURT: Well, if they are not obligated to give 
any reasons, what is your theory that a man is entitled to a 
furlough or given an invalid reason? 

MR. SCHWARTZ? Well, I would think if a man is given 
an invalid reason, then he would have some — at least right 
to — to — to -- an administrative remedy procedure. Or 
at least find out — 


THE COURT: Tell me about that. How did that work? 

He goes before his team and ask3 for a furlough. They can 

, |i 

grant or — recommend grant or denial without giving reasons, is 

i j || 

i that correct? 




ij 

ii 

I 



MR. SCHWARTZ: Well, that — I suppose that's true. 

THE COURT: I mean in these cases the team doesn't 
issue a statement, do they? 

MR. SCHWARTZ: Yes. But, in fact, I would say in 
almost — almost all cases, except where there exist 3 some — 
some indications that the person is dangerous or an escape 
ri3k, convicted of a violent crime or presents some real danger 
to the community will they really deny the furlough. As a matter 
of fact, the statutory history of the amendment to the statute 
on furloughs, the amendment was in 1973, was fairly clear on what 
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kinds of criteria the Congress wanted the Bureau of Prisons 

r 

2 

and their agents to take into consideration when they dg- 1 


3 

furloughs. 


4 

THE COURT: Yes. But the question I'm posing to you 


5 

is: When a team responds to a prisoner's request for a furlough. 


6 

• 

are they obliged by law or by regulation to give reasons for 


7 

1 grant or denial? I'm talking about a team. 


8 

MR. SCHWARTZ: The team. I'm not sure whether or not 


9 

1 they're obliged by law. 

* 


10 

THE COURT: How about the advisory committee, do you 


11 

know? 

| 


12 

MR. SCHWARTZ: The advisory committee, I'm not sure. 

- 

13 

j 1 know that when a request for administrative remedy is filed. 


14 

| they usually provide a reason. 

i 


!5 

1 THE COURT: Okay, that's what I was going to get to. 


l/. j 

In any event, although you are not sure what happens on the 


i 

!7 ! 

institutional level, there does reach a point where he files — 

i 

18 

well, an administrative remedy? 


' 

1 

MR. SCHWARTZ: To the warden of the institution. 


l 

20 

THE COURT: And the warden always supplies reasons? 


21 

MR. SCHWARTZ: Well, in this case, the reqiyjst was 


22 

j 

signed by the chief of classification and parole, and there was 

| 


'23 j 
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always a reason, there was always a reason, yes. 

h 

24 

THE COURT: And that's the usual practice? 

w 

25 

MR. SCHWARTZ: Yes, it is. 
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THE COURT: Rased on your knowledge? 

i 

, i 

“| MR. SCHWARTZ:- Based on my knowledge, that always 

happens. 

THE COURT: All right. Then, in this case, we did get 
that, did we not? 

MP. SCHWARTZ: Yes. 

THE COURT: First, we got the organized crime 

i 

3 ; reaction in July 15, 1974 — or August 16, 1974, is that correct? 
MR. SCHWARTZ: That's correct.. 

10 ; THE COURT: Then after I had that expunged, they came 

! back with the December 3rd, 1974 — 

MR. SCHWARTZ: That's correct. 

12 i • THE COURT: —reason? And it is your claim that 

!! 

1 really the reasons are basically the same, but shrouded in 

i. 

1 5 |: different language, is that — 

i! 

V: .j MR. SCHWARTZ: That — exactly. 

t 1 

17 THE COURT: And based on that, you claim relief 

'8 because this is a — well, in your opinion, anyway, an open 

19 i and notorious evasion of the spirit and letter of Catalano? 

1 

! ' MR. SCHWARTZ: That's correct. 

!i 

j ? 

'7.i : THE COURT: Would you like to add anything, !tr. 


22 i 

O'Donnell? 



23 j 

MR. 

0' DONNELL: 

• 

Not one word, your Honor. 

I 

^ t 

! 

THE 

COURT: All 

right. Mr. Hear? 


MR. 

MEAR: Yes, 

your Honor, the government has no 
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evidence today. We viev» this as primarily a question of law, 
and we have no real question with the evidence as put forth by 
the petitioner. 

In answering petitioner's counsel, I'd like to first 
start off by making a claim that isn't — that really isn't 
in my response, and that is, a claim that your Honor was just 
talking somewhat about, and that is the failure to exhaust 
administrative remedies at this point. 

In the second — in this request for — for a furlough, 
the petitioner has not gone beyond the institutional level and 
he is entitled to an appeal to the regional level and to a — 
and a further appeal. 

THE COURT: Which request is this? 

MR. MEAR: This is the request for furlough that's at 
issue now, your Honor. 



THE COURT: All right. How — 
MR. MEAR: And we — 


'8 '! THE COURT: — could you give me the dates? './e're 

ii 

on the — 

i! 

!| MR. MEAR: It's a December request that I'm talking 


1 about. 

i 


i 
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THE COURT: Or is it the November 10th? 

MR. O'DONNELL: November 8 request, December 

THE COURT: Okay. Do we're on the Plaintiff 


3rd 
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5. All right. Now, it is your point — 


2 

MR. MEAR: He has further rights beyond that. 




3 

THE COURT: Where does he go from here? 


4 

MR. MEAR: He goes from there to the regional office. 


5 

and from the regional office to the office of the general 


6 

counsel. There are two more steps. 

> 

7 

Our position, that the effect of that failure to 


S 

make administrative appeal, your Honor, would be — we claim 


9 

that the petitioner, because of this failure, really is 


10 

premature in arguing the reasonableness of our finding or that 


11 

. 

we were arbitrary in our finding on whether or not undue publicity 


i? 

would result from his release into the community. 


1 3 

THE COURT: Let’s try to nail this down. I think 






we could, you know, dissect and bisect and put these words 

j 


1 

’• 

t 

j under a microscope, but in your opinion, speaking for the Bureau, 



i 

other than the choice of language, do you really see any great 

r 

17 

i difference between the August 16th, 1974 response and the December 

| 

3rd, 1974? I mean, let’s call a spade a spade. 




. 

• 9 

MR. MEAR: Does the August response, your Honor, 


' *A 

reflect both organized crime and undue publicity? Is that — 


21 

MR. COURT: Yes. Does it reflect organized crime 

i 


22 

I 

designation? 


23 

MR. MEAR: No, it does not, your Honor, we most 


?4 

25 

emphatically deny that it does. Our position is that the terms 

♦ 

are not interchangeable. In fact, in my opinion, if a person 

1 
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i 

is a successful member of organized crime, his release would 


r 2 

not cause undue publicity, if he's been successful, nobody knows 


3 

about it. That is not the fact situation here. 


4 

Furthermore, the organized crime, the basis for the 


5 

organized crime finding in this case was based primarily 


6 

upon a statement in the record that Mr. Cardaropoli attended the 


7 

Little Appalachia Conference, that has absolutely nothing to 


3 

do with the finding that his release would reflect — would bring 


9 

i 

undue publicity attendant to his release, that's a fact that 


10 

was — that was primarily responsible for the organized crime 

1 


11 

designation, yat, has nothing to do with the — 


1/ 

THE COURT: Well, I think it's understandable, Mr. 


■ 13 

Mear, that what concerns the Court is this: That in this 


)4 

Court's opinion, men havs been designated with a label that 


15 

has been found from several instances to be based on false 


I- '» 

information, that even if the information is not false, that. 


17 

as I view the law, they’re entitled to due process before being 


18 

tagged with this type of designation. 


1 

19 

Now, the government didn’t appeal from that opinion. 


20 | 

. 

MR. MEAR: Your Honor, Cardaropoli is on appeal. Thi 3 


21 

particular case is on appeal. 


n 

THE COURT: I'm talking about Catalno now. 


/3 

MR. MEAR: The Catalano case through Cardaropoli is 


74 

on appeal f however. 


|r 



95 

THE COURT: Well, okay, but it's the Catalano opinion 
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where I set all this forth. 


MR. MEAR: Yes. 


THE COURT: I think Cardaropoli is a — what, a three- 


sentence order? 


MR. MEAR: . Relying on Catalano? 


THE COURT: Yes. 


MR. MEAR: Yes. 


THE COURT: ‘low, until that case is upset on appeal, 


or if it is upset on appeal, it is the law of this District, 


and I am concerned if the Bureau by using different language 


is, in effect, avoiding the spirit of the Catalano case, 


Now, if the Circuit Court of Appeals reverses, that's 


one thing, but until they do, and unless they do, that's the 


law of this District. 


Now, I have a case right here in front of me that 


a man, apparently on all fours, complies with the policy statement. 


He was denied a furlough because of organized crime, he gets 


that removed by coming to court, and the very next denial is 


based on undue attention in the conmunity. Now, factually, the 


petitioner denies that the basis upon which that statement 


could be made — he denies the basis upon which that statement 


could be made. You say he ov;ns the Hideaway Restaurant. He says. 


"I don't. 


MR. MEAR: I felt my language was that he operated the 


Hideaway Lounge. 
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THE COURT: Well. All right. And he had 34 arrests, j 

e 2 

and he doesn't, he has 11. In other words — 

3 

MR. MEAR: I have to apologize for the arrests, your 

4 

Honor, I got that information from the Bureau of Priscr.s without 

5 

having the arrest record before me. 

6 

THE COURT: This is the whole thing. Sometires the 

7 

Bureau of Prisons has information that can be corrected if a 

I 

8 

] 

man is given an opportunity to be heard, that's all Catalano 

9 

says. 

10 

MR. MEAR: I think we're talking about several different 

11 

things here; as far as whether or not the order is reasonable, 

»•> 

our position is that he has an appeal right and that the reasonable¬ 

13 

ness would be examined on that appeal right administratively. 

u ! 

i 

I'd like to point out that in excess of 2Q percent 

I 

15 

• 

of the decisions v/hich are reviewed on the appeal level are 

1, 

1 

overturned by the various administrative appellant:levels, 

j 7 

their duty is to see whether or not there's a sound basis. 

.1 18 

You raised another question, your Honor, and I am extremely 

1 

19 

concerned about the charge made by the petitioner in this case 

1 

' 20 j 

. 

and by your Honor thinking about whether or not this is just 

1 

, 

! 

. 

Catalano and Castaldi all over again. I think that the kind of 

.>? i 

thinking that's being urged forx^ard here has the tail waving 

23 

| 

the dog. They're worried, your Honor, about vestiges. Well, wha* 

•> 4 

about the situation where the man was once organized crime 

• 

25 

and now apparently we can't deny him a furlough for any reason 

» 

i 

. 
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1 

j except for need? If there is a reason in the file, just because 

2 I 

he was once organized crime, we can no longer deny him a furlough. 

J 

THE COURT: All right. Now, that's the conflict that 

4 j 

I find myself in. A man has been denied, and in my judgment, 

5 ! 

quite unfairly, and unlawfully, certain benefits at the prison. 
Then we find that we eliminate the basis for those denials. 

7 j 

Does that mean now we have to give him a furlough every time 

8 I 

he appears? 

9 I 

MR. MEAR: That's the position of the Bureau of 
Prisons, yes. 

I THE C0URT: That's the dilemma I find myself in. In a 

♦ 

way, is that were so, an organized crime designee who has his 
| label removed is in a more favorable position than a man that 

ii 

j; didn't have it? 


MR. MEAR: Absolutely. 

!| 

;j THI: C0URT: So that's my dilemma. And I recognize 

that. And I am trying to somehow use a touchstone whereby 

j' We can resolve this Problem in fairness and in justice to give 
iv ;j a man an opportunity to have a furlough without the stigma of 

|| th ° ° rgani2ed label- If you want to put the stigma on ' 

' |! hlm ' 9ive hin a hearing, if you want to remove the stigma, well 
remove it in fairness. And actually, wipe it out. 

!3 . Now, I read an affidavit here where two of your team 

< members said that they saw no reason for denying him a furlough. 

MR. MEAR: Vour Honor knows — the — the team members’ 
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opinions are based primarily upon the needs of the prisoner, 
and we have no doubt that the prisoner in all other respects 
qualifies for a furlough. I have nothing to deny that lie’3 been 
a model prisoner and that he has some need at home. 

Theproblem, however, is the needs of the community, is 
the reason for the denial of this request for furlough, and 
we feel that that’3 a reasonable basis. 

THE COURT: But I've heard that in the Clifford Irving 
case. Now, what more "notorious" figure was there at Danbury 
than Clifford Irving, and, yet, the government threw in the 
sponge when he came into court on that case. 

So this whole thing is very troublesome to me. Even 
in'my limited experience, limited in the sense that I don't see 
all the furlough cases, all the CTC cases or parole case3. The 
government seems to be inconsistent even in this very courcroon. 
They throw in the sponge on Clifford Irving, but not with 
Cardaropoli. 
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MR. MEAR: I didn't participate, but I can see real 
differences between Irving and this kind of a case. This isn't 
really a notoriety. I'm not sure, I don't have Webster's 
before me, but I think undue publicity attached to a release 
is a little different from notoriety, I'm not so cure we really 
labeled Mr. Cardaropoli notorious as simply that he's well known. 
I think the perfect example: I'm from Massachusetts, your Honor, 


j and from time to time I read the Massachusetts newspapers, and 
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the problem there is with the Department of Corrections there, 
the newspapers have gotten the names of everybody released on 
paper, released on the furloughs in Massachusetts, and 
apparently each of the furloughs is being tried in the newspapers 
Everybody released, they should have been released, shouldn't 
have been released, for what reason. I think that's the kind 

of thing the Bureau of Prisons is trying to avoid, the reason 
why people are let go ' wh ¥ they're in there, their reputation. 

THE COURT: I understand that completely, and that forn 
the other part of the dilemma we find ourselves in. Here's a 
man that gets, say, five years imprisonment, not particularly 
referring to Mr. Cardaropoli, but I can see the concern of the 
Bureau of Prisons. The general public knows he's received 
a five or eight-year sentence. A year and a half later, they see 
him walking up and down the street. And it is of concern to the 
general public. Many thoughts could go through their mind 3 . 

Did he pay somebody off? Or it's because of his reputation, and 
so forth. Here he is walking the streets after getting an 
eight-year sentence, whereas, in fact, he's only walking the 
streets for maybe 24 hours or 32 hours on a furlough. 

MR. MEAR: That principle — 

THE COURT: So I understand all that, but where do v:e 
draw the line in fairness to these men that have been denied 

in the past because of labels put on them, that's the question 
I have. 
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MR. MEARs The position of the Bureau of Prisons is 
that the simple fact that a man may have one time been labeled 
organized crime should not burden the Bureau of Prisons 
forever and tie their hands for other legitimate reasonable 
concerns that they have. 

THE COURT: But in your brief, you say the organized 
crime label is not the only reason. Isn’t Mr. Schwartz 
argument pertinent when he says: oh, if someone says that s 
jiot the only reason I did something, it definitely implies 

that’s one of the reasons? 

MR. MEAR: Your Honor, the decision was made prior 
to Castaldi, which, of course, was the decision which said, as 
your Honor recalls — that says that there has to be some 
proceeding prior to release on furlough, which in our opinion 
was a step further from Catalano, not precisely under Catalano, 
prior to that decision the decision on furlough was made. 

I think that this reason stands alone. I think 
probably some feeling about organized crime when the original 
decision on furlough was made was in there, but this reasoning, 
the reason stands alone, and it is a rational reason, certainly 
not arbitrary. 

Your Honor, perhaps the answer to this is once again, 
as we suggested, the administrative appeal. We now are — 
Castaldi has come down, the Bureau of Prisons is certainly on 
notice that they are not -- even in terms of specific furlough 
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not to consider organized crime. I think that on that basis, 



the administrative remedy would be an alternative. 

THE COURT: What could you, with some reasonable 
assurance, say with respect to how that would be handled and 
in what time period? 

MR. MEAR: • I'm not sure what your Honor means how 
that would be handled. 

THE COURT: What I'm saying, if I deny this without 
prejudige, is there any way that you could alert the regional 
office that the Court is desirous of some expeditious — 

MR. MEAR: Oh, certainly, your Honor. Certainly, that 
could be done. 

THE COURT: — procedure so that we don’t wait for 
months and months on this. Itnay be. You know, we had this 
talk with regional directors and with officials of the Bureau of 
Prisons, and frankly, I rested assured that there would be an 
honest and sincere effort made that when a man's prior benefits 
have been denied based on organized crime reasons, that until 
and uni ss Catalano was upset by the Court of Appeals, they would 
try to clear their minds of that and judge them on the same 
basis as everyone else at the prison. 

And perhaps you are right, perhaps we haven't gond far 
enough to see if that assurance — 

MR. MEAR: Your Honor, I could say — 

THE COURT: — is effective. 
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MR. MEAR: — I could say that on appeal, I think 
your Honor and all of us could rest assured that Mr. Cardaropoli 
would have his case treated solely on the basis of publicity and 
would not at all be influenced by organized crime. By the fact 
that he was once organized crime, that he wa3 once labeled 
organized crime. 

I also could cay that we certain could expedite it. 
That's no problem. 

THE COURT: What's your answer, Mr. Schwartz, to the 
administrative remedies exhaustion point? 

MR. SCHWARTZ: Your Honor, I'd like to say, first of 
all, that there is only one step after the denial by the 
warden to the Director of the Bureau of Prisons, an administrative 
remedy procedure. It i3 true that this was not appealed to the 
regional director. But there was no — absolutely no reason to 
believe that the regional director would change its treatment 
of Mr. Cardaropoli. After all, even today, we see that the 
government continues to rely on allegations to deny him a 
furlough. We are presented with no indication at all, and have 
never seen — 

THE COURT: Based on your knowledge and experience — 
and if you would like to confer with Mr. Curtis or Mr. O’Donnell, 
you may — in the usual course of events, what time period is 
there between a denial on the classification level to considera¬ 
tion by the regional office? 
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MR. SCHWARTZ: Well, your Honorn, the answer to that 

9T 

7 

might be found in the requestsfor administrative remedy that 

i 


3 

are already in the record, because it was noted in June and 


4 

August or in June and July, that the petitioner want through 


5 

the full administrative procedure. He had been denied the 


6 

furlough in June, and it wasn’t until hearly two months later 


i 

i 

in August — 

• 


8 

THE COURT: 

Okay. That’s what I thought, and that ’3 


9 

what concerned me. 

That sometimes these administrative 


10 

remedies take months and months, and v/e have Mr. Cardaropoli 


11 

in court now many, many months already. 


1 i 

What is your outside surmise on what you could do, 


13 

Mr. Mear, in having 

this reviewed on the regional level? 


u 

1 

1 

MR. MEAR: 

On time, your Honor? 


15 ij 

1 ; 

THE COURT: 

Yes, on time. 

- 

> ii 

MR. MEAR: 

I would say we’d have an answer in two 


17 ii 

weeks, your Honor. 

• 


18 I, 
*1 

l! 
♦ - 

THE COURT: 

That seems to me an avenue we should pursue. 


; y . 
ii 

jl 

then. Because if he 

is given a furlough, that would moot this 


l| 

1 

j 

whole question. 



21 | 

All right. 

The Court's ruling is as follows: That I 


•52 1 

1 

am going to deny the 

petition for supplemental relief without 


23 j 

1 

1 

prejudice to being renewed if the appeal to the regional 

r 

1 

24 ; 

• 

director is unsuccessful, or if the regional director doesn’t 


23 i 

1 

i 

rule, say, within three weeks, that you actually have a ruling 



• 
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in hand within three weeks, you could come back to this court 

2 

and then I will assume that the delay is such that his administra- 

3 

tive remedies have been exhausted. 

4 I 

On the other hand, if he get3 relief, the case, in 

5 

effect, will be moot, unless some other time the same thing 
happens to him and he has cause for coming back. That's the 

7 

ruling of the Court. 

8 

I'll take a — 

MR. O'DONNELL: Your Honor, may I be heard on a 
clarification point on the ruling, your Honor? 

11 j* THE COURT: Yes. 

MR. O'DONNELL: Am I to understand that Mr. Near will 
initiate the appellate review, since he has all of the same 
14 j documents that we do? 

MR. MEAR: In answer to that, I would say that 
' j! Pr ° bably if Mr - Carda ro P oli would like his best foot forward 

on the appeal, he probably should get everything he can together. 

THE COURT: My thought would be that Mr. Cardaropoli 

19 !i W ° Uld PUt f0rWard anythin * he ^nts, and Mr. Hear will see to it 

- - ‘j • 

that it's processed immediately. 

MR. MEAR: Yes, your Honor. 

i 

■ | THE COURT! And an answer given if — Mr. cardaropoli 

“ ij maybe haS S,,m6 addltlonal ma y want to, as Mr. Hear 

7 ‘ 8aid ' Put his best foot forward. 

Vj il 

MR. 0 1 DONNELL: Your Honor, if t mlght also „„ heard _ 
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The customary furlough, as you know from prior hearings in these 
types of matters, is 84 hours, approximately three days. 

Goldman, Castaldi relief, as we interpret it, from December, 
entitled them to compensatory relief for a rough — you said 
you couldn't do fine mathematical calculation, but you said a rough 
approximation of what was just and fair and equitable in the 
circumstances, you approximated that to be about fourteen days 
of furloughs that they had been unlawfully withheld. Now, we 
calculate Mr. Cardaropoli's situation to be a few days short 
of that, about twelve days. 

My question is: are we seeking a regional determina¬ 
tion of furlough eligibility and be—of those full twelve 
days, because we are seeking the same relief that Mr. Goldman 
and Castaldi did. That's my first question. 

I'm not clear about that, although, as you know, the 
policy statement does allow them to give furloughs up to a 
month, I mean they are — they do have authorization to do it. 

THE COURT: I think you should ask for the twelve days 
and see what happens. Ask for the limit. 

MR. O'DONNLLL: And, of course, even — and I don't want 
to sound ungrateful if the regional director should see it our 
way, but if anything less than that were afforded, we might 
come back to the Court for supplemental proceedings. 

THE COURT: I'm here to accept all motions. Without 
indicating to you wherethe cutoff line would be in the relief 
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granted by the regional director, I will just leave it open 
and sea what he does. He may deny, and so we'll just resuns this 
meeting one or two days after the 21 days. On the other hand, 
he may grant full relief, and you won't come back. He may 
grant some relief, and you may come back. So I'll have to just 
wait and see. 


MR. O'DONNELL: If I jould add one other inquiry, your 
Honor. You have stipulated three weeks on our assurance that 
the regional director would have in his hand within 36 hours 
whatever we would submit. 

I would petition the Court to amend its ruling to ten 
days to two weeks, because Mr. Cardaropoli is within an eye 
of-furlough since July of '74, and we'll do everything — 
we have been as cooperative with the government in this matter 
as we tried in all cases — I can give you my personal 
assurance as the officer of the Court that the materials 
could be in the hands of the regional office with dispatch, 
and we would hope — 


19 

■ 0 



ll 


THE COURT: What's dispatch mean? 

MR. O'DONNELL: 36 hours. We will prepare the papers 
today and have them shipped down there tomorrow morning. 

THE COURT: All right. I will amend the order, therefore 
to give Mr. Mear his fourteen days, plus your, say, two days. 

MR. O'DONNELL: Day and a half, two days. 

THE COURT: I will amend the order to read sixteen days. 


ll 
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Or I think more accurately, that the regional director must 
respond within fourteen days after receipt of the petitioner '3 
moving papers. 

MR. O'DONNELL: Fine, your Honor. 


THE COURT: I think that really clarifies it. I'll 
give the regional director fourteen days to rule after receipt 


of the moving papers. If you take four days to get them in, 
he's going to get eighteen days. 

MR. O'DONNELL: I think that's a much better idea. 


your Honor. 


THE COURT: I do, too. 

MR. O'DONNELL: Thank you. 


THE COURT: I'll take a recess now. I might just cay 
that, and we can go off the record for this. 


'I 


(Recess taken.) 

THE COURT: All right. 

•t 

MR. O'DONNELL: The matter now before you, your Honor, 
is the — the two petitions by Mr. Cardaropoli and Mr. Fountain, 

... v 

!i each challenging, based on the facts of their case, the 

i 

_ r I, 

|i designation by the Board of Parole for them to be Original 

fj 

Jurisdiction cases, and the resulting of hearing procedures 
that follow. 

We have filed a lawsuit and appearance for them, on 
?4 ! behalf of Mr. Cardaropoli, for Mr. Schwartz to argue, a law 


student appearance, and I believe that's been granted. A law 
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studen appearance form wa^ filed on behalf of Mr. Fountain, on 
behalf of Mr. Robert Elliot. He is now an intern in the 
United States Attorney's office and has withdrawn from the case, 
ana we ask that Mr. Schwartz be substituted on that. 

THE COURT: Motions granted. 

MR. O’DONNELL: Thank you. 

MR. SCHWARTZ: Your Honor, in the matter before the 
Court this afternoon, w^ shall argue — 

THE COURT: Excuse me. Mr. Cardaropoli, you can put 
that window down if that gets drafty. 

MR. SCHWARTZ: — we shall argue, as Mr. O'Donnell has 
indicated, that the Original Jurisdiction designation employed 

by the Board of Parole and its -i n banc hearing procedure is, 

v 

first,contrary to the law of this District as announced in 
Massielo v. Norton, 364 Fed. Supp. 1133; and, two, that it is 
contrary to the due process guaranteed by the Fifth Amendment to 
the Constitution. Because the factual and legal issues presented 
for decision in this case can be be3t understood against the 
backdrop of events leading up to this holding, I'd like to 
start by discussing the history of events, first, as respect 
Mr. Fountain and then Mr. Cardaropoli. 

Both petitioners Cardaropoli and Fountain were 
sentenced on May 14th, 1973 by the District Court, Ur'ted States 
District Court for the District of Massachusetts, pursuant to 
18 U.S.C. Section 4208 (a)2, which provides for immediate 
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eligibility for parole. Petitioner Fountain received a sentence 
of three years with special parole to follow. 

In January, on January 29th, 1974, petitioner Fountain, 
after sight months in the institution, received a regular 
institutional review parole hearing. At that time, the Board 
ordered that his — that he be continued to expiration, but then 
after an administrative appeal was filed to the regional 
directors of the Board of Parole, the Board ordered that a review 
on the record be set for June, 1974. 

Pursuant to the Grasso decision, a new nearing was 
ordered for Mr. Fountain, and a date subsequently set — set 
for October 2nd, 1974. 

I would like to introduce into evidence, your Honor, 
and have marked for identification the affidavit of Mr. Fountain 
accounting the history of his experience with the parole board. ' 

MR. MEAR: No objection. I've seen it, your Honor. 

THE COURT: Very well. Full exhibit. 

MR. SCHWARTZ: In the interim between the judge's 
order on the October hearing on about Septenber 10th, 1974, the 
Bureau of Prisons had authorized classification of Mr. Fountain 
as a special offender. Prior to this date, Mr. Fountain's 
parole hearings had been the normal institutional review hearing 
afforded all prisoners, and it wasn't until October, 18 or 17 
months after his incarceration, that the Board of Parole 
indicated that they might treat him otherwise. 
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On October 17th, 1974, this Court ordered that the 
Bureau of Prisons expunge Mr. Fountain's special offender 
classification posed by the Bureau of Prisons. 

Meanwhile, Mr. Fountain appeared for his parole 
hearing on October 2nd, 1974. He was represented by Mr. Pierce 
O'Donnell at that he.. ing, and at the time, during the hearing, 
there was never any mention of any organized crime, any suggestion 
that Mr. Fountain had any association with organized crime, that 
he had ever previously been involved with organized crime. In 
fact, there was only one question that was ever posed during 
the hearing about organized crime at all, and that is: "Mr. 
Fountain, what do you know about organized crime?" 

And Mr. Fountain replied, "Only what I read in the 
newspapers." 


ii 
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Well, after the hearing, the hearing examiners 
conferred and then they called Mr. Fountain back in, and at that 
time, they told Mr. Fountain that they thought that he might 
be involved with organized crime, and they were going to have 
to send his folder to the regional director for possible 
designation as an Original Jurisdiction case in a subsequent 
in banc proceeding. 

And I would like to enter into evidence at this time 
the notice that Mr. Fountain received from the U. S. Board of 
Parole on October 15th to that effect, have it marked for — 
an exhibit. ' 
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it 

MR. MEAR: No objection. 

i 


2 

THE COURT: There being no objection, it may be 

3 

marked as a full exhibit. 


4 

MR. SCHWARTZ: Well, on October 10th. after — between 

■ 


5 

the hearing and Mr. Fountain's actual receipt of this notice. 


A 

Mr. O'Donnell wrote a letter to John Sicoli, Parole Executive 

► 

7 

of the Board of Paroles, Northeast Region, and I would also 


8 

like to have that letter and the subsequent correspondence that 


9 

I'm going to be discussing admitted in evidence. 

* 


10 

THE COURT: Show it to Mr. Mear. 


11 

MR. MEAR: No objection, yo ir Honor. 

i 


12 

THE COURT: There being no objection, it may be 


13 

< 

1 marked. 

) 


14 

| MR. SCHWARTZ: In the first letter, which is addressed 

I 


;5 ' 

1 

to John Sicoli, Parole Director of the Northeast Parole Region, 


i 

;; Pierce O'Donnell informed the director of this Court's decision 

tf 

s 

!» 

in the Catalano case and requested that the special offender 


18 

i 

I designation be disregarded as a — on October 15th, the notice 


t? 

that I just had marked, issued from the Board of Parole 

ii 


20 

' j 

informing Mr. Fountain that he had, in fact, been designated an 


7 ! 

it Original Jurisdiction case. 

Ii 


72 

■i 

Subsequently, on October 24th, Tierce O'Donnell wrote 


23 

1 

a letter to Curtis Crawford, the regional director of the 

m 

24 

; Board's Northeast Region, protesting the designation and 

?1 

l 

requesting reconsideration in light of Catalano. He also 

|[ 
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3 8 2 

1 

1 

requested: one, a transcript of the institutional hearing: 

to 

two, that he be allowed to participate as counsel in any 

3 

proceedings of the regional directors; three, expedited 

4 

consideration before January, 1975, because the in banc proceed¬ 

5 

ings take place on a quarterly basis once every three months, and 

6 

the in banc review was not to be until January, 1975; and four, 

7 

that the nature of the Parole Board's designation be disclosed 

3 

*o petitioner. 

9 

Then he received a response frpm Jaimes Newman, 

1C 

case analyst for the Doard's Northeast office, denying all of 

1! 

the above-mentioned requests. 


He stated, also, that attorneys and representatives 


1 

j would not be permitted to attend or participate at the June — 

14 

' 

1 

j January, 1975 regional directors review of the case. 

1 

15 

At this time. Pierce O’Donnell wrote Maurice Sigler, 

14 

the Chairman of the J. S. Board of Parole, on December 13th, 

i 

i 7 
. / 

. 

1974, requesting: first, the date and location of Fountain's 

>8 

in banc proceeding, whether Mr. Fountain and/or counsel would bo 

• 

' ! v 

I permitted to attend, participate, and if so, the nature of the 


ground rules for that participation; three, whether counsel 

' 

-< 

would be permittee access to the records, files or other 

22 

| information that would be relied upon by the regional directors. 

1 

23 

And then in a reply on December 23rd from Claude Nock, 

■ * ■ 

24 

| Junior, Executive Director, National Appellate Board, all of those 

•r 

\ 

1 

25 

i requests were denied, also. 

: 

• 

• 1 

I -L *i' •• L.L 

•.*<!••• ir i ms 

! - #wi* • • • 




46 


3 

4 

5 

6 
7 
3 

9 

10 

n 


! 

i 

i 

i* 

I 


n 


i / 

’8 

i 

i 

’ ■? ' 



4 



I 


i 

25 i 


3 « o 
O «i 

I would like to point out that despite all these 
efforts to at least have some opportunity to contest the Original 
Jurisdiction designation, at no point was Mr. Fountain ever 
informed of the evidence used against him in making that 
decision, he was not afforded an opportunity to be heard, to 
present evidence or rebut charges, or to have counsel counsel 
with respect to anything underlying the Original Jurisdiction 
dfesignation. Even at the parole hearing before the hearing 
examiners, he was never asked about his association, or purported 
association with organized crime. 

After his designation, he was not furnished with a 
definite or clear standard by which the organized crima 
designation was made. Nor was he provided with a written 
decision setting forth the factual bases. He didn't even know 
what he could respond to if he were allowed a written presentati 
at the in banc proceeding. 

This Court held in Massielo v. Norton — at 11 — 364 
Fed. Supp. , 1137, that in that case, an inmate when an organized 
crime or purported organized crime involvement was being relied 
upon by the Parole Board, that he should be informed before the 
hearing ~ and I quote — "in all likelihood, his case will bo 
referred for an in banc consideration and be afforded an 
opportunity consistent with the prevailing parole hearing 
procedures to answer and present countervailing arguments so that 
the examiners and the board will have a complete record upon whic 
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to base a reasoned judgment." 

The facts indicate in this case that at no time did 
the Board of Parole comply even with these minimal requirements 
that were set forth by the Court a year and a half ago, and, 
indeed, a year before Mr. Fountain's October hearing. 

So on January 20th, we filed a petition, a writ of 
habeas corpus, charging that there was no reasonable basi3 in 
fact for the Original Jurisdiction designation and — excuse me, 
that there was no reasonable basis in fact for the Original 
Jurisdiction designation, and the Court ordered a show causa, 
to which the government responded on January 8th, stating: 
one, that there was, in fact, a reasonable basis in fact; and 
two, that no adverse treatment had resulted. 

We would like to argue, however, in response, that 
both — that there was both an explicit violation of even the 
standards enunciated in October, 1973 by this Court in 
Massielc, and furthermore, that the due process clause of the 
United States Constitution was violated in that this designation 
resulted in grievous harm. 

Before proceeding further to the legal argument, I 
would like to outline the series of facts in the case of Mr. 
Cardaropoli. Mr. Cardaropoli, unlike Mr. Fountain, met the 
Parole Board in March of 1974, after serving ten months in 
custody. Mr. Cardaropoli met the parole examiners at the Federal 
Correctional Institution at Danbury, and we have a transcript of 
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3 uo 

this proceeding, in the possession of the U. S. Attorney. 

I 

Perhaps he would like to admit that as evidence. 

THE COURT: Any objection? 

MR. MEAR: For what purpose is thins being entered? 

MR. SCHWARTZ: Just to substantiate our factual 
allegations about what was discussed at that hearing. 

MR. MEAR: All right. I would have no objection. 

THE COURT: There being no objection, it can be 

I 

marked in the Cardaropoli case. 

MR. SCHWARTZ: At this time, I would also like to 
introduce into evidence Mr. Cardaropoli's affidavit, which 

I 

i Mr. Hear has already seen and we have a copy of it, your Honor. 

At Mr. Cardaropoli's March hearing, there were no 

i 

! questions a3ked about organised crime.at all. Questions wore 

r 

|j asked about Mr. Cardaropoli 1 s previous convictions, about his 

!| 

ji family, about his job, about his institutional performance. 

!j 

The same kind of questions that are asked of most people at 
parole hearings, and when he w,_nt out and was called back in, ho 

i • 

i! 

was told that the Board of Parole had decided that he wa 3 
designated an organized criminal — well, he was — excuse me. 

j! 

He was told that he was to be designated an Original Jurisdiction 

!j 

case and referred to an in banc proceeding, although he was not 
specifically told that the basis for that Original Jurisdiction 
designation was organize crime,, nor w^s he told at any time on 

I 

' 

I what grounds they were relying in classifying him as an Original 
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Jurisdiction case prior to his referral to the Board of Parole. 

Mr. Cardaropoli at no time knew that the Board of 
Parole possessed any information implicating him as associated 
with organized crime. He was given no opportunity to contest 
any allegations. He was not informed of the evidence used 
against him. He was not afforded an opportunity to be heard, to 
present evidence or rebut charges with respect to organized 
crime or to have counsel present. 

Only l^ter, and even later he wasn't furnished with 
a definite, clear standard by which Original Jurisdiction cases 
are made. 

Father, in April of 1974, he received a notice of 
action from the United States Board of Parole that said simply 
and I'd like to enter into evidence the United States Board 
of Parole's reply to Mr. Cardaropoli. 


MR. MEAR: No objection. 

THE COURT: It may be marked a full exhibit. 

18 

MR. SCHWARTZ: It continued Mr. Cardaropoli to expiration. 

ic !j 

j! with a review on the record in December, 1974, stating as reasons 
jj for denial: “One, your release at this time would depreciate the 


seriousness of the offense committed and ife thus incompatible 
with the welfare of society; and two, there does not appear to 
be a reasonable probability at this time that you would live 
| and remain at liberty without violating the law because of your 
25 | past criminal pattern." 

I 
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At no time was there any mention of organized crime, 
at no time was there any mention of the grounds underlying the 
Original Jurisdiction classification. At no time was he even 
afforded any opportunity to — consistent with prevailing 
parole hearing procedures as mandated by Massielo — to answer 
and present countervailing arguments, so that the examiners 
and the Board would have a complete record upon which to base 
a reasoned judgment. 

Therefore, we are contending, first, that in these 
proceedings in the Original Jurisdiction designation, it's 
violated the mandate of this Court in Massielo v. Norton, 
which held quite explicitly that an inmate was entitled at least 
to be presented with any information that might be used against 
him in arriving at an adverse parole decision, and have an 
opportunity to contest those allegations or clarify, perhaps, 
any misconceptions. 

As we have seen in the previous furlough case, the 
evidence upon which the Parole Bo*rd relies, or the Bureau of 
Prisons relies, may often be faulty. In fact, we further argue 
that there was absolutely no basis in fact for the designation c 
organized crime. 

Well, Mr. Cardaropoli was — decided to appeal tho 
adverse parole decision to the National Appellate Board, because 
someone who was classified as an Original Jurisdiction case was 
allowed only one appeal to the National Appellate Board, rather 
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than to any regional director. And I would like to enter into 
the record that appeal and its denial. 

MR. MEAR: No objection. 

THE COURT: They may be entered as full exhibits. 

MR. SCHWARTZ: Mr. Cardaropoli filed the appeal in 
April, and he requested in the appeal specifically an opp- rtunity 
to contest any allegation that may have been responsible for 
his Original Jurisdiction designation. 

The appeal was denied, but Mr. Cardaropoli did not 
receive a denial or any response from the Parol Boa_rd at all until 
October, six months after the appeal had been -- or five months 


after the appeal had been filed. 

It was also alleged in the appeal that the Board's 


order to continue Mr. Cardaropoli to a progress report in 
December violated the Grasso decision, which the government has 
conceded, and that he was entitled to a new parole hearing in 


December. 


Well, in December, Mr. Cardaropoli was to have had a 


progress report, and he received a notice dated January Oth, 
1975, from the Board of Parole, which I would also like to have 
entered into evidence. 

THE COURT: Show it to Mr. Mear. 

MR. MEAR: No objection. • 


THE COURT: There being no objection, it may bo 


marked as a full exhibit. 
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MR. SCHWARTZ: The notice was similar to that received 
by Mr. Fountain stating simply: your case has been designated as 
an Original Jurisdiction case and referred to the regional 
directors board decision. 

As of this date, Mr. Cardaropoli still has not received 
any word from the Board of Parole regarding the disposition of 
that appeal; while Mr. Fountain recently received an order from 
the Board of Parole following his in banc hearing denying 
parole for the following reasons, quote: "Your offense behavior 
has been rated as very high severity. You have a salient factor 
score of 9. You have been in custody a total of 20 months," 
and then denied him on the basis of guidelines. 

I would have that denial entered into evidence, also. 

THE COURT: It may be entered. 

MR. SCHWARTZ: On the basis of these facts, your Honor, 
we submit that the treatment of both petitioners Fountain and 
Cardaropoli, pursuant to the Parole Board's regulation governing 
the Original — use of the Original Jurisdiction designation and 
in banc hearing process, is contrary to Massielo v. Horton, and 
also to the due process guarantees of this Court. The designation 
process is shrouded in secrecy. There's no procedural due 
process afforded in the designation process. An inmate isn't, 
even told on what grounds che Bureau or the Board is relying when 
they make the classification, and — 

THE COURT: What harm is there to the error? If 
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there is an error. Now, let's take the situation where the 

two examiners recommend parole and the regional directors overrule 

the examiners. 

Your argument would, at least at first blush, jeem to 
have much more significance because this so-called secrecy, 
failure to be represented, lack of due process, worked to the 
detriment of the parole grantee. At least, on the institutional 
level. But in this case, assuming that he was not Original 
Jurisdiction — an Original Jurisdiction case, the two 
examiners recommended denial of parole, and five regional 
directors confirmed that. 

So if I declare the five regional directors' acts 
violative of due process, we're right back to the two examiners 
who recommended denial of parole. 

MR. SCHWARTZ: Well, in Mr. Cardaropoli's case, there 
was never any indication of any alternative recommendation 
of the hearing examiners. 

THE COURT: I'm not sure what that means. What do 
you mean, alternative recommendation? 

MR, SCHWARTZ: Well, according to the regulation, the 
hearing examiners are to make ——are to recommend that the case 
be sent to the regional directors for in banc treatment and 
a ^ter stamped as Original Jurisdiction case, but they are to 
include an alternative recommendation to the regional director. 

THE COURT: Yes, if the regional directors find it is 
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not an Original Jurisdiction case, I understand that. 

MR, SCHWARTZ: That's correct, 

THE COURT: That was not done i„ the Cardaropoli case. 
MR. Schwartz: Inthe case of Mr. Cardaropoli, there's 
no indication at all as to whe .her or not there was an alternative 
recommendation, or exactly what happened. Certainly, Mr. 
Cardaropoli received no word at all that there had been an 
alternative recommendation, nor what that recommendation was, nor 

any — nor any ability to even contest that recommandation before 
tnose people who would make the decision. 

THE COURT: These last statements that you are making 
to the Court, are they included in your moving papers? 

MR. SCHWARTZ: They're included in the moving papers 
and the affidavit. 

the court: All right, well, address yourself, then, 
first, to the Fountain case. 

MR. SCHWARTZ: As far as - as far as the fountain case, 
there was an alternative recommendation made, but it's - ifs 

our contention that the government is - is estopoed from 
making the argument that even if there were no Original Jurisdiction 
designation that he would not be receiving parole. 3ec ause W9 

are dealing here with a procedure that is tained with illegality. 

The Board of Parol** *<* j 

arole is relying on allegations which the inmate, 

Mr. fountain, has had no opportunity to contest. 

It is sent up to the in banc proceeding, hey see that 
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as part of the record, and what it, in effect, does, is it 
denies the inmate of a significant opportunity, perhaps to get 
a decision earlier than that in the guidelines. 

The government, in stating that Mr. Fountain would not 
have been paroled earlier, rslies almost entirely on the guide¬ 
lines, yet, I think it's srtant to point out that these 
guidelines are only guidelines, and people are paroled before 
the guidelines, and the factors — the factors that are deemed 
significant in paroling someone outside of the guidelines might 
be things like whether or not he was organized crime. 

As a matter of fact, I believe in the Catalano 
decision ~ I don't have the decision with me - it was recognized 
that the designation as a special offender might have a 
significant effect in denying someone early parole: that is, 
parole before the guideline term, or in some situations, might 
even extend his incarceration bayond tne guideline term. 

The fact is that the inmate does not have any opportunity 
to confront the actual decision makers and defend himself against 
the various allegations that they're relying on. 

THE COURT: Well, obviously, the examiners — well, let 
me withdraw that. I won't say "obviously". But apparently the 
examiners seem to not be concerned about any organized crime 
activity, they didn't even question him about it. 

MR. SCHWARTZ: WE11, that's correct. 

THE COURT: Yet, they recommended denial. 
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MR. SCHWARTZ: Well, that's correct, they did recommend 
a denial, but the examiners were not the decision makers in the 
end — in this particular parole process. Rather, it was the 
in banc — the in banc panel, which was meeting in Kansas City 
this January. We had no opportunity, as we have shown, to be 
there or to present any evidence. And we really don't know what 
they were relying on at all. 

THE COURT: Do you know what percentage of prisoners 
are granted parole prior to the time set by the guidelines? 

MR. SCLWARTZ: I couldn't say that I know, your Honor, 
an exact percentage. I do know, however, that I an J others at 
the Yale Legal Services Organization have represented people 
at parole hearings, and they have been subsequently paroled prior 
to the time stated in the guidelines. 

THE COURT: Hasn't Judge Newman ruled that if the 
minimum term of the guidelines has not expired, that a person 
who's been denied parole has no complaint as a matter of law? 

Or let me put it another way: Has he ruled in this area at all? 

MR. SCHViARTZ: I don't think he's ruled on whether or 
not the simply relying on the guidelines, providing no other 
reasons for denial, constitutes a sufficient or legitimate reason. 
I think what he was suggesting was that it may be a very good 
reason, but, nevertheless, we recognize that there are other 
factors that the Board of Parole might rely on that make a 
determination fall outside of the guidelines, either before the 
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guideline term or outside the guideline term, and we're not 
arguing that there is any obligation to parole someone before 
his guideline term. All we're saying is that the Parole Board 
does not have a right to use the kind of information used in 
Massielo, the kind of information it used in the Lupo decision, 
and the kind of information that it was using here: that is, 
evidence of purported organized criminal activity that might 
severely prejudice a person is chances of achieving early parole. 
And the fact that they afford them no due process at all in this 
determination is what we feel is the significant — significant 
factor i:> this case. 

THE COURT: Ail right. Why don't we leave my section 
question to after the luncheon period. My second question is — 
refers to Mr. Cardaropoli. I suppose your argument is going to 
take the form that the examiners made no recommendation, or if 
they did, you don't know about it. So we don't even have that, as 
we do in the Fountain case, there's a distinguishing factor, i 3 
that correct? 


r 


MR. SCHWARTZ: e have no knowledge of any recommendaticas 

20 THE COURT: Is it your claim that that, in and of 

2! i itself, is a violation of the regulations which state that examiners 
2? when they send a case ahead for ruling on Original Jurisdiction, 

23 should make an alternative recommendation? Is that a regulation? 

2 -: Or is that a practice or a custom or what? 

MR. SCHWARTZ: I believe it's in the regulat' as, but 


SANDLINS OAUt: u > 

Clur.HfO '<»» VH »« • 


V, 


4 






58 


375 

it'8 our contention that even if they do make an alternative 
recommendation, that that is not really the meaningful part 
of the parole decision making process in an in banc proceeding, 
that's still illegal, even though the regulations provide that 
the inmate is to receive essentially an identical hearing to 
other inmates, that because there is this information about 
organized criminal conduct, which is not brought out at the 
hearing, which is — ir. both of these instances, has been with¬ 
held, and also because oi the fact it is not the hearing examiners 
that's really making the decision, it's the people at the in banc 
proceeding meeting once every three months that, in effect, 
whether or not there is an alternative recommendation made, there 
is still a serious deprivation. 

THE COURT: Is the reference by the examiners to the 
regional directors for determination as to whether or not a 
prisoner should be classified under Original Jurisdiction by 
letter, telegram, telephone, or by what other means? Do you know? 

MR. SCHWARTZ: I have no idea how the — how the 
Original Jurisdiction designation is — is made and applied at 
all. The only thing that the regulations say about it is that 
the regional director shall designate certain individuals Original 
Jurisdiction cases. 


THE COURT: Yes. But now the examiner screened the 


cases — 


MR. SCHWARTZ: Yes. 
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THE COURT: — is that correct? 

MR. SCHWARTZ: That's right. 

THE COURT: All right. And there's a process or a 
procedure between the examiners' initial tentative determination 
and their Alternative recommendation to the in banc final 
determination or conclusive determination, what is that 

4 

procedure, do you know? Is it by telephone or by summary, a 
writing of some sort? 

MR. SCHWARTZ: The hearing examiners are to rake — 
according to the regulations, which is all I know, they are to 
write a summary of the hearing which they send to the regional 
director. 

THE COURT: And your best information is tie regional 
director reads the summary and then makes a determination? As 
to whether or not it should be Original Jurisdiction? 

MR. SCHWARTZ: Well, I assume that his fclder or his 
file is also sent along. 

THE COURT: Do you have any further information? 

MR. CURTIS: Subject to correction, your Honor, I 
think the way it happens is that after each hearing, the examiner 
who Conducted the hearing dictates into a recording machine his 
reasons for whatever decision he makes, that is transcribed 
later on, and I think he also at the same time transcribes only — 
writes down only the decision on a summary sheet, which itself 
becomes part of the file. So at some point later on in timo the 
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transcription is typed out and the reasons for his decision 


2 

are made apparent, and at the same time, a summary sheet is in 


3 

the file with the actual decision written down on it. 


*• 

That's — as far as I know,that's the way the — 


5 

THE COURT: Then what happens to that? 

i 


£ 

MR. CURTIS: Well, that goes up to the regional 

► 

7 

4 

director. 

• 

6 

THE COURT: By mail? 


9 

MR. CURTIS: I'm not sure how it goes. I think it's 


10 

taken up — 


n 

THE COURT: Or does the regional director come to 


12 

Danbury? 

r ^ 

13 

MR. CURTIS: The regional director stays in Philadelphia. 


U 

THE COURT: .''■o we have access to that referral — 


15 

to those referral documents? 


H> 

MR. CURTIS: No, we don't have access to that. 


i *» 

THE COURT: So you don't know if those referral 


*6 

documents say: we recommend that this be an Original Jurisdiction 


19 

case because of organized crime, because — a national security 


20 

case or a national or unusual interest case, or a long-term 


21 

sentence? 


22 

MR. CURTIS: We don't know why the recommendation is 


23 *' 

made unless they tell you why it's made, even then you are not 

♦ 

24 

sure, but you can't have a contemporaneous document. 

25 

THE COURT: Is there any Allegation in this case 
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that either one or both of these petitioners were told why they 

2 ‘ 

were referred? 

3 

MR. SCHWARTZ: No, your Honor, it's the contrary, 

4 • 

that they were not told at all. 

5 ' 

MR. O'DONNELL: Mr. Fountain was told at the hearing 
that because of the special offender stamp on his file, that 
information had to be transferred to the regional director 

8 

which might lead to the Original Jurisdiction designation. I 
was present at the hearing, that's in the affidavit, your Honor. 

MR. SCHWARTZ: in Mr. Cardaropoli's case, there was no 

1 ’ J 

indication of the ground for _ 

THE COURT: I'll pick it up after lunch. 

Mr. Mear, do you have something you would like to cay? 

I see you are on your feet. 

MR. MEAR: No, no, I just — the question I was going 
to respond to has been resolved. 

THE COURT: Are these transmittal papers ordinarily not 
turned over to counsel? 

MR. O'DONNELL: We are not allowed access to any of the 
inraate's file, your Honor. The roze of couneel ana the inmate is 

'* cireurascribed ^ the regulations and the practices surrounding 
the hearings, and that includes a brief summary statement, 

“ although that is five minute, at the end by counsel or counsel 

! subetitute, we're not allowed access to the files, either in 

- advene, or at the hearing, 1„ instances in a generalized way. 
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the lead examiner will say: what about this? what about this? 
and in — sometimes the examiner such as — I'll represent this 
to the Court, Mr. Random, who is the chief examiner, v/ho is well 
aware of this Court's decisions in the District of Connecticut, 
will say: "In conformity with Lupo versus Norton, I'm now 
obligated to tell you the following and give you an opportunity 

4 

to respond," to the best of my recollection, and my clients', 
that did not occur in our case. Again, the only inquiry 
was: "What do you know about organized-crime?" And the 

response, which was serious at the time, was, "Only what I read 
in the newspapers." 
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THE COURT: Let me get back to the procedure by which 
the referral is made to the regional directors. Is it your host 
representation that it is the summary sheet, plus a recommendation, 
that's forwarded, or is the entire file of the prisoner also 
forwarded, or don't you know? 

MR. O'DONNELL: I really don't know the answer to that 
question, your Honor, except they do keep files on the inmates 
at the regional office. I have communications which indicate 
all records are maintained there, a^d there is a master file, a 
very large file, which is — each examiners — pair of examiners 

have before them at the hearing. 

* 

The flow of that file, whether it comes from the 
Danbury records office or comes from the regional offices, is 
unknown to us. I must comment, your Honor, that wo are. 
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unfortunately, very much in the dark about theae matters. 

MR. CURTIS: One thing that might be of interest, your 
Honor, the actual inmate's file that used to be kept in 
Washington is now at the regional office in Philadelphia and is 
jointly used by the Bureau of Prisons regional office in 
Philadelphia and the Parole Board's regional office in Phila¬ 
delphia, so the two files, one at the institution and one at — 
wherever the Bureau of Prisons is ~ are available to the Parole 
Board at Philadelphia and at the institution, and the files, as 

far as we know, are virtually identical. But more than that, 
we don't know. 

THE COURT: All right. We will recess until 2 : 15 . 
(Recess taken for lunch.) 
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381 


AFTERNOON SESSION 


THE COURT: You may proceed, Mr. Schwartz. 


MR. SCHWARTZ: Thank you, your Honor. 


Your Honor, this morning I was trying to point out that 


the treatment afforded both petitioners Fountain and Cardaropoli 


in the designation process itself did not comply with the require¬ 


ments of Massielo v. Norton in that there was — there were 


none of these due — of these constraints that your — present 


at the time they were brought in for their hearing. 


I would like to continue by saying that, secondly, 


the Board of Parole has failed to employ even the classification 


standard with respect to organized crime explicitly defined by 


this Court in Massielo and reiterated in the Catalano decision. 


I could quote from the Massielo decision at 364 Fed. Supp 1135, 


where your Honor wrote: "The phrase 'organized crime figure' 


may, unless carefully defined, be misconstrued and misapplied, it 


may be interpreted to include, as the government's position 


suggests, any member of a joint venture who engages in a 


criminal activity involving some systematic planning and united 


;j...ort. Under this definition, almost every prisoner v»ho 


part, iipated in a crime with another could properly have his 


prisor. file jacket prescribed with an OC label. The Court cannot 


conceive that this was the intent of the Board's enactment. 


Rather, in the Court's opinion, the clear import of the language 


of the regulation is that a prisoner may be classified as a member 
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of organized crime if the officials of the Parole Board have 
reasonable basis in fact to conclude that the inmate was a 
prominent figure in a structured criminal syndicate composed of 
professional criminals who primarily rely on unlawful activity 
as a way of life." 

We submit, your Honor, that this organized crime 
designation, as presented by the government, does not even 
meet this standard in ascertaining a reasonable basis in fact 
for petitioners', both Cardaropoli and Fountain, treatment. 

Especially in the case of Fountain, the government 
in supporting its allegation that Mr. Fountain was an organized 
criminal figure, said only that the petitioner is known as a 
close associate and codefendant of Paul J. Cardaropoli. 

Quoting from the government's response to order to file answer. 
"Cardaropoli attended the Little Appalachia Conference, Hideaway 
Lounge in Springfield, Massachusetts, which is a known center 
for gambling, prostitution and drug related activity." 

We indicated this morning Mr. Cardaropoli categorically 
denies that he ran the Hideaway Lounge in Springfield, 
Massachusetts, categorically denies the said characterization 
of the lounge, and categorically denies that he ever attended 
any Little Appalachia Conference; and certainly wo v/ould submit 
that Mr. Fountain's mere association in this particular offense 
does not meet the standard expressed by the Court in the Massielo 
case and also in the Catalano case. 
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And it is apparent to us that still, over a year after 
Massielo, the Board of Parole has really made no attempt to 
avoid continued misconstruction and misapplication of the 
organized crime designation and has failed to prc ligate a 
workable set of guidelines to insure that the organized crime 

concept will be employed in a rational and nondiscriminatory 
manner. 

I have tried to express earlier this morning that the 
argument that Mr. Cardaropoli is a leader or a prominent figure 
in a structured criminal syndicate is absolutely not at all 
supported in the evidence, and in fact it seems presposterous 

on the fact of the evidence we presented with respect to his 
furlough matters. 

we further contend that no matter what information the 
Board had before it, before the Board could determine that tho 
petitioners could be classified as organized crime figures, they 
had to accord them at least some minimal due process, or even 
less than that, I suppose, what the Court mandated in the 
Massielo decision when it said that he must be "alerted that in 
all likelihood, his case will be referred to in banc considera¬ 
tion." This did not happen in either Mr. Cardaropoli•= case, 
nor did it happen in Mr. Fountain’s case. The regulations 
provide for no such measures, and the regulations, present 
regulations, anyway, were promulgated after Massielo became law 
In this District, and neither were they afforded an opportunity 
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consistent with prevailing parole hearing procedures to answer 

2 

and present countervailing arguments. 

3 

The question has been whether or not this denial of 

4 

due process safeguards results in any grievous loss. The 

5 

government has contended that Messrs. Cardaropoli and Mr. 

Fountain would not have been paroled, in any event, even if they 
had not been classified we have tried to make the argument 

the government is estopped from this argument because of 

9 

the fact that the designation, the organized crime designation, 

]Q 

by the regional director, is itself tainted. There was no due 
process involved. The fact that the regional directors and the 
people at the in banc hearing were relying on all kinds of 
detrimental information. We had no chance to respond to the 
allegations, but that both the Massielo decision and Lupo decision 
implicitly expressed the concern that information of thi 3 sort, 
if not disclosed at these parole hearings, and when the inmate 
is not given an opportunity to respond to this information, can 
severely prejudice petitioner's opportunity to achieve early 
parole. 

We would argue that that is implicit in Massielo — 

21 case. 

There is an additional factor which is perhaps relevant 
in the case of Mr. Fountain, and that is that when the Board of 
Farole uses the guidelines, there is an offense severity scale, 

7b and an offender parole prognosis scale. We are not really all 
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that sure how the offense severity classifications are used by 

2 

the Board of Parole. They're not all that specific, and it 

3 

night be in a given case they would classify someone involved in 

4 

a drug sale high severity or very high severity, and this, of 

5 

course, affects his guideline. 

6 

In the case of Mr. Fountain, the Board of Parole 

7 • 

apparently was operating under the impression that he had 

somehow profiteered in the sale of cocaine. In fact, that's not 

9 

the case, and his presentence report indicates the contrary, and 

10 

I think we have that and would like to introduce that into the 
record at this time. 

THE COURT: Yes. 

MR. O'DONNELL: We don't have it. I asked Mr. Mear if 
he had it. I believe it's not here today. 

MR. MEAR: i don't have the presentence report, your 
Honor. I've never seen the presentence report. 

MR. O'DONNELL: It's on information and belief of Mr. 
Fountain that the prosentance report expressly states that it 
was a nonprofiteering involved on his part, involving $33, 
and nonpussession, introducing the buyer to the seller. I 
have not personally ever seen that. 

MR. SCHWARTZ: I'm sorry. 

MR. O'DONNELL: We would like that made available if 
the Court thinks it's important in this matter. 

MR. SCHWARTZ: I would further point out,just in response 
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3 30 

to a question that was raised earlier this morning* and that is 

/ 

the use c e the guidelines and how many people are paroled beforo 
the guideline time. Mr. Curtis and Mr. O'Donnell have told 
me that it's been our experience in Legal Services office in 
our representation of parole cases that about fifteen to seventeen 
percent of inmates are granted parole earlier than specified in 
the guidelines. And the fact that information might be 
going to the in banc proceeding that is detrimental to the 
inmate and which severely prejudices his chances of receiving 
early parole requires, in our belief, that that information at 
least be subject to some sort of minimal due process constraints 
just as in the Catalano, the special offender designation would 
work to deprive men of valuable liberty ought to be subject to dee 
process constraints. 

We would submit, then, because those special offender 
classifications severely prejudice an inmate's opportunities to 
be paroled earlier, that there has been grievous loss. In fact, 
in the Catalano decision at 383 Fed. Supp, Pago 350, the 
Court recognizsd: "The consequences of a special offender 
classification are significant. In some cases, the characterisa¬ 
tion may . ar early parole." 

And I think that this — whether or not Messrs. 

Cardaropoli and Mr. Fountain would have paroled is not an 
appropriate question because the decision making process has 
already been constitutionally tainted by their inability to challcr.q 
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this information. 

If an inmate has bean baselessly classified, then 
there can be no doubt in our mind that he has been grievously 
harmed. 

Furthermore, we submit that the only meaningful proceed 
ing in the in banc process is the most invisible one, really, 
is the regional level in banc consideration, and yet, the 
petitioner was not allowed to appear personally to answer 
accusations, nor would he even have been afforded an opportunity 
to submit a written defense or present evidence in his own 
behalf. 

We would point out, though, that there seems to be 
some confusion in this respect, the letters we received from 
the Bureau of Prisons — or from the Board of Parole, they 
categorically denied us the opportunity to appear on Mr. 

Fountain s behalf. And, yet, we allege on information and 
belief that occasionally attorneys have appeared as representa¬ 
tives for people at in banc proceedings, and we really don't 
know why the different treatment for Mr. Fountain in this case. 

But we think that the record, the letters that we've 
received from the Board of Parole, indicate that in this case, 
there was definitely no opportunity to do so. 

In Catalano, the Court ordered the expungement of 
the special offender label unless a hearing with due process 
guarant were afforded because the consequences flowing fro,a 
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the Original Jurisdiction designation imposed by the Board, we 
believe, are equally grave, and because of the regional directors 
designation, is not subject to any due process constraints, 
that both the classification and the in banc hearing process 
must be subject to some minimal due process constraints. 

The secrecy that enshrouds them both can result in the 
undue prolongation of an individual's term of incarceration, 
which brings us to the question of relief. And we suggest two 
different reliefs for petitioners Fountain and Cardaropoli. 

Petitioner Fountain is going to be leaving Danbury 
FCI and going to a CTC on FEbruary 25th of this year. His 
mandatory release date is in June, because of a record of 
administrative intransigence, as evidenced by the letters we 
received from the Board of Parole, our inability to challenge 
in any way the taint on Mr. Fountain.'s record and what we believ« 
to be an open contempt of the Massielo decision and record made 
in October of 1974, also, all of this of which the Board should 
bfc^vividly aware, we believe for Mr. Fountain,really, the only 
effective sanction is release from confinement. 

V 

*. Based on the record in Massielo v. Norton, we can 
entertain no reasonable hope that the Board will behave 
expeditiously. In Massielo, it took more than a year for him 
to get the relief that he was promised. 

Mr. Fountain is going to be released from custody 
as of June, or in the alternative, if we want to. give the Board 
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1 i 

another chance to provide Mr. Fountain what we believe he is 

«r 

2 

i 

due, we think that it should be recommended that he receive a 


i 

3 ! 

hearing expeditiously, in 15 days, and that he must be — and 


4 ■ 

that he should be released on recognizance in the interim. 


5 ! 

■ j 

Furthermore, we believe that an order could possibly 


6 

be framed to say that the petitioner is to be released from 

t 

| 

7 

I 

confinement unless he meets the Board within 15 days consistent 

■ 

8 * 

with procedures that we have requested, and ask that, as in 


9 

i 

Massielo, we be allowed to continue the matter if we don't get 


10 i 

the various constraints that we are asking from the 3oard of 

• 

11 

Parole. 


12 

In the case of Mr. Cardaropoli, there are two points. 


13 

really. Mr. Cardaropoli has a year and a half to go on his 


14 ' 

sentence, and we don't think in all fairness we could ask for 


15 

immediate release, but we would like to have an immediate 


1<. 

parole hearing affording the constraints that we have requested. 


17 . 

and, also, especially in view of his Grasso complaint: that, is. 


18 

under Grasso he would have been eligible for a full institutional 


19 

review hearing in December, rather than the progress report. 


20 

which is all he received. 


21 

Both of these issues were contained in the appeal that 


22 

we sent to the Board of Parole last year. As further — we do 


23 

believe, however, that the relief should be expeditious, that 

€ 

24 

petitioner Cardaropoli has been deprived of the opportunity 

25 

to get a fair parole hearing ever since March of last year, and 

■ 
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that he should be afforded also a parole hearing within 15 days. 
THE COURT: Mr. Mear? 

MR. MEAR: Your Honor, I'm not really sure how to 
begin. I'm still somewhat amazed. I don't know, but as I 
understand petitioner's argument with regard to Massielo, 

I believe an-argument's been made that we're, in effect, in 
contempt of the Court's order in Massielo. I'm afraid I have 
to stand up for my client in that respect. 

In looking at Massielo, I don't read it that way, 
and I am not sure how your Honor meant it to be read, but I 
don't think it's Unreasonable for us to believe that the Massielo 

t 

case was particularly tied to the facts in Massielo which we 
believe are different from the facts in this case. In fact, 
Massielo states at 1136, 1137: thus it is evident that the 


parole officials did not read and assess accurately the content.- 
of the presentence report, and as a consequence, Massielo was 
classified with an OC label without just cause. Under these 
circumstances, Massielo must be given another parole hearing 
to contest the organized crime designation. 

And I admit it's entirely possible to find some 
implicit or to — or petitioner to perhaps have an opinion as to 
what your Honcr meant in this case, but I really can't see that 
we're in violation of Massielo. 

THE COURT: Why was he recommended for in banc 
consideration? 
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! 

MR. MEAR: I believe my information is it vras a 792 


filed by Mr. Paul Coffey. 

3 ! 

1 

• 

THE COURT: Now, that says he was an associate of 

4 ! 

Cardaropoli, who in turn attended Little Appalachia meeting 

5 1 

• 

• j 

and runs a — and runs a restaurant that ha3 a bad reputation. 

6 

Isn't that what that says, or does it say more? 

« 

C 7 1 

' 1 
i 

MR. MEAR: I have the 792, your Honor., Simply, it 

3 

was read to me on the phone, and I took notes on it, and what 

9 ; 

appears in my response is what is in the 792. 

10 

I think certainly Mr. Fountain is the weakest of all 

11 

our cases on the basis of the facts — the reasonable basis 

12 

in fact. 

^ . 13 

THE COURT: Well, you just said a moment ago you 

U ' 

really feel that not only from the legal point of view, but 

15 • 

you implied, certainly, from a reasonable analysis, that your 

16 

client is correct, and I am saying — 

► 

1/ 

MR. MEAR: Well, your Honor, I was standing up for 

18 

my client on the idea that we had contumaciously and contemptuously 

19 : 

| 

violated your order in Massielo. 

20 ; 

THE COURT: VTell, let's say that the government 

21 i 

addresses itself to inadvertent or negligent deviation from 

22 

Massielo. Now tell me — 


MR. MEAR: As far as Fountain is concerned, your 

24 

Honor, T am not at all convinced that the record is very sound 


• 

W 25 

. 

on his connection with organized crime. I think our main — 

| 
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THE COURT: I mean, wouldn't you say, as a reasonable 
person, without delving into the law very deeply, putting 
Massielo aside, that some of our leading constitutional 
principles indicate that we should not attribute the 
characteristics of one man to another person, merely on the basis 
that they're associates? 

I 

MR. MEAR: Yes, I do, your Honor. 

THE COURT: For example, I assume if Mr. Cardaropoli 
got on the stand, and I said to him, "Please tell me the names of 
every one of your associates who are very close to you," 
we'd be here for maybe 20 minutes. He'd probably start with 
his wife, hi3 children, his brothers, his sisters, waiters 
that worked with him, other bartenders, maybe to some extent 
his present lawyers, and on and on and on. 

I mean, I think one of the first principles we learn 
is — under our system cf government, guilt by association is 
something that strikes at the very heart of lawyers and judges 
and our system of justice. 

MR. MEAR: Your Honor, I'm not going to oppose you 
on that principle, I agree with you 100 percent. 

THE COURT: All right. Now, let's take Mr. Cardaropoli. 
He said, "Look, I didn't attend any meeting known as Little 
Appalachia." First of all, what is Little Appalachia? 

MR. MEAR: It was a similar type meeting, your Honor. 

THE COURT: Was that meeting reported in the case 
law anywhere? 
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MR. MEAR: Your Honor, I'm not an expert on organized 
crime, and I know that it i3 very meaningful to people who are 
in organized crime, and I just don't know who was there. It 
was some time ago that that meeting I think it was in late 
• 50's or early '60's that that meeting was held. 

Your Honor, I don't want to — if your Honor is 
questioning me in this area, I don't mean to duck those ques¬ 
tions, but our primary defense in this case is the problem of 
grievous law, I think we're very fortunate in this case, 

I think the government is — 

THE COURT: We’ll get to that in a minute. Let me 

at least get the facts straight. 

Well, anyway, the man denies it. Now, I was U. S. 
Attorney in the early '60's, and I don't recall Little 
Appalachia meeting, and I was very involved with organized 
crime in the New England area. But that doesn't mean my 
recollection can't be refreshed. 

But, in any event, he said, "I don't run this Hideaway 
Restaurant. I work there as a bartender." And I suppose implicit 
in that comment is that there's probably waiters and waitresses 
and other people associated with it, and the word "run", 
frankly, indicates to me, you know, some type of ownership, some 
type of command, somebody with authority. And with all due 
respect, a mere bartender usually has very little authority 
other than his immediate job in the operation of a restaurant. 
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So he introduces the document that somebody else owns it# 

€P 

2 

i 

or his brother, in fact. 


3 ! 

i 

Now, we know in the Massielo case they had that file 


4 1 

all confused. They had the father and son’s file all mixed up. 


1 

5 , 

But, anyway, one inferences doesn't necessarily lead to another. 


6 

• 

Then the third thing he says, "I wasn't arrestod 35 


7 1 

f 

times. I was arrested 11 times." Well, arrests never really 

• 

i 

8 i 

impress a judge too much, it's convictions that count a little 


9 ! 

more than that. And most of them are for petty gambling. 


10 1 

And then he says, "Look, I can't even afford an 


11 

attorney," which doesn't necessarily mean that he can't be a 


12 

member of organized crime, but a lawyer does make certain 


13 

representations that would indicate certainly not — doesn’t 


14 

have the background that would fit into my formula. So we go 


15 

on and on. 


’o 

Now, what about all these factual charges? You sj*o, 


17 

1 

it's not an isolated case, Mr. Mear. I know we have been over 


18 

this is about the eighth or tenth case I have had, and 


' 19 

time and time aigain the government, through various agencies. 


20 

have demonstrated to me that serious errors have been made in 


21 , 

this field. 

»r 


2? 

t 

For example, we had a member of the Board of Parole 


23 | 

that said he investigated three of the cases that the Bureau 

• • 


24 

of Prisons labeled special case, and concluded that the Bureau 

m 

25 ! 

- 

of Prisons was in error. 
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We have had other demonstrations, such as Massielo, 


where the government said the presentence report supports 

3 

organized crime. So I said, "Okay, let's take a look at the 

4 

presentence report." when I read that, there's not a shred of 

5 

evidence in that case that would — in the presentence report. 

6 

i 

1 

that is — he may be a member of organized crime, for all I 

i 

7 ; 

i 

know, but certainly the presentence report didn't indicate that. 

8 

I 

If my recollection i3 correct, it said his father is a member 

9 1 

< 

of organized crime, and if the son continues in his criminal 

10 

ways, eventually he'll become a member. 

11 : 

So, you know, case after case, this organized crima 

12 

designation has been extremely troublesome. And I could tell 

r 13 

■ 

that you are a little bit troubled by it in Fountain's case. 

1J •’ 

MR. HEAR: I am troubled by it in Fountain '3 case, your 

15 

Honor, I have to honestly admit that. And as far as Cardaropoii 

16 

is concerned, it was my viewing here* today, and for these 

17 

proceedings, that we were not going to have a trial here on 

13 

whether or not Mr. Cardaropoii is a member of organized crime. 

" 1? 

I can tell you this: that I talked to Mr. Coffey at 

20 

great length about Mr. Cardaropoii, and I personally am satisifed 

21 

that Mr. Cardaropoii is not a member of eiganized crime. 

22 

i 

I'm not prepared to put on — and I don't think at this time 

23 i 

1 

1 

that it is appropriate to put on a case on whether or not Mr. 

• 24 : 

Cardaropoii is a member of organized crime. 

25 ; 

j 

i 

i 

I think the reason for that, at least in this case. 

i 

i 
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and the reason in Mr. Fountain's case, is that there is 
absolutely no evidence that the reason they were denied parole 
had anything to do with the fact that they were members of 
organized crime, nor is there any loss by the additional time 
problem or any other loss. 

THE COURT: Now, we have gone over the factual 

I 

problems. Why don't we get to the grievous loss, let's get to 
that. Now, in the Fountain case, I raised that point, I 
bleieve, with counsel, and we will get to that in a minute, but 
in Cardaropoli, the claim is made that there was no alternative 
recommendation. 

MR. MEAR: I think the claim, your Honor, was that 
they weren't aware of an alternative recommendation. 

THE COURT: Was there one? 

MR. MEAR: There was one, yes, there was. 

THE COURT: How do we know that? What do we base that 

on? 

MR. MEAR: Well, your Honor, I was not aware that thi~ 
was an issue of fact, and I could provide an affidavit for you 
if it is an issue of fact. T did not know until Mr. Schwartz 
made his argument this morning that that was a problem, or 
that was an issue of fact. 

THE COURT: Let's find out if it has any significance. 
Assuming that there was no alternative recommendation, just 
assume that for the sake of argument, would you then admit that 
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17 
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there could have been a grievous loss because it was the regional 
directors — if the regional directors denied him due process, 
arguendo, then we can’t fall back on the fact that the examiners 
. MR. MEAR: I think — in this case, 1 think the govern¬ 
ment has a set of circumstances which I think are very 
fortunate for, the government, that we do have something that 
we can look back at and say: "Look, if organized crime is 
taken out of this, this is what would have happened," and it isn’ 
any different w^th what would have happened if organized crime 
were in the case. 

THE COURT: Tell me about that. 

MR. MEAR: Well, perhaps you were exploring with 
Mr. Schwartz what goes up to the regional director, and I call, 
did my homework at lunch break, and called and found out 
exactly what does go up and exactly what is in the file and 
what is the nature of the alternative recommendations. What 
goes is the case file, v/hich usually includes a presentence 
report, classification as to -- the original classification as 
to what prison and as to what custody the prisoner would be 


20 

21 

22 

23 

24 

25 


in, progress reports, Form 792, then the summary of hearing, 
which is dictated or. prepared immediately after the hearing 
by the parole officer, the parole hearing examiner. 

This summary of hearing is broken down into nine 
different subcategories, and they’re each filled out to the 
best they're filled out — once the examiner is satisfied 
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that he has that information. One is the offense structure. 


2 

i 

Two is prior tecord. Three is relevant social history, including 

• 

3 ! 

! 

„ i 

work, family, education, military, whther or not there's drug 


4 1 

1 

1 

or alcohol, whether or not there's been a psychological or 


5 | 

1 

i 

psychiatric studies in the case, any social assets or liabilities. 


6 i 

Four is institutional progress, discipline, progress towards 


7 ' 

goals, work assignment. 


8 I 

Then there's release planning. There are comments. 


9 

observations and comments by the representative of the prisoner. 


io ; 

i 

i 

An evaluation, in other words, whether or not the guidelines _ 


n 

go out the — outside the guidelines, be it within the 


12 

guidelines, the tentative decision and the reasons. 


12 

Now, the tentative decision is, where it’s a case 


14' 

recognized as Original Jurisdiction — it's put in there. In 


!5 ; 

fact, this summary i3 the same summary that's put in every 


16 

single case by the hearing examiners, same summary. 


17 . 

t 

Now, in addition, they prepare alternative orders. 


18 ' 

: 

One, if the recommendation of the hearing examiner is for 


19 ■ 

1 

Original Jurisdiction, he prepares an order for Original 


20 ; 

Jurisdiction. In the alternative, in case there is no — in 


21 1 

case the Board of Parole - in fact, the designation Original 


22 

Jurisdiction is made by the regional directors. In case they 


23 

refuse to accept or they feel there's no basis in the record 


24 

for Original Jurisdiction case, there's an alternative finding 


25 

of how the parole should be handled on the basis of all of the 
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1 

normal factors which arc considered. 

•r 

I both of those cases, both were found in the 

3 ! 

I 

1 

alternative to continue to expiration. And in the Cardarcpoli 

4 ! 

1 

case, the reasons were given, your Honor is familiar with the 

5 ! 

1 

| 

release activity reason. The second reason was that — not 

6 : 

; 

likely to remain at liberty without further criminal involvement. 

i 

t 7 

1 

Now, in the case of Fountain, it reflects the chances 

3 • 

and the reasons given by the Parole Board. No longer do the 

9 . 

Parole Board give those reasons, but they simply give the reasons 

10 ! 

in terms of the salient factor score 'and the guidelines, 

11 

and that no facts were found to exceed the guidelines. 

i2 

THE COURT: Is that in a writing? 

^ ’ 3 

MR. MEAR: That's the reason, I believe, given for 

14 

f 

Fountain's denial of parole. 

1.5 

MR. O'DONNELL: I didn't hear that last part about 

16 

the reason. I'd just like to hear it again. 

17 

i 

MR. MEAR: Simply that no longer, as I understand it. 

18 

does the Parole Board give those one, two, three reasons, but 

19 

give reasons based on the guidelines and on the salient 

2C 

factor score, and that there is nothing in the record to go 

21 

beyond the guidelines or to cut short the guidelines, and 

22 

neither of those reflect consideration of organized crime, and I 

23 ' 

i 

think for us to sit here and speculate is pointless. I think vt 

# 

just have to go with what the record shows, which is that it 

25 ; 

was not a consideration. 

i 
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I note that Mr. Fountain is a tall man. Maybe he was 
denied parole because they don't like tall men. It's the same 
kind of speculation, I think. 

I can't see any grievous loss to be protected by due 
process, and I think very arguably there is a due process claim 
here. I don't want to give it away, your Honor, but I think 

1 

there probably is one there, but I don't think these are the 
cases. I don't think the facts are there. 

THE COURT: Then you mentioned — 

MR. MEAR: I'm sorry. I was simply going to add 
further on the Fountain case he had a pre-Grasso parole hearing 
where he was continued to expiration. On appeal, however, they 
provided for a review in June. At the parole review in June, 
he was again continued to expiration. That was on the basis of 
the record. And once again, as I said, the alternative finding 
was continued to expiration, and in both cases, your Honor, it 
is our position that the guidelines were not exceeded. 

I guess, for your Honor's information, some of these 
regulations have recently been amended. In last week's Federal 
Registery, the problem on delay on Original Jurisdiction cases 
is apparently no longer going to be a factor, no longer do they 
have to wait for the regional directors to get together in 
Washington at their quarterly meetings, but simply the Original 
Jurisdiction cases are forwarded to the regional director, who 
then forwards them to Washington, and it's all done immediately 
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when the”'re received in the mail, rather than waiting for the 
meetings. In future cases, delay is not a significant factor. 

MR. O'DONNELL: Could we have the Federal Registery 
cite, Peter? 

MR. MEAR: Yes, I do. Volume 40, No. 25, Page 5357. 

MR. O'DONNELL: Thank you. 

MR. MEAR: There also have been amendments as to the 
definition of organized crime,v;hich, your Honor, I don't think 
are particularly significant to this case. 

Our position is that, fine, the petitioner may 
have an organized crime — the petitioner may have a due process 
claim, but without a loss, what we're really talking is 
speculatively, and in vacuum, and in pratical terms, this isn't 
the case for relief. 


15 

1 

17 

i 

13 

19 

i d | 

21 

22 

i 

23 i 


l 



i 

I 


THE COURT: Anything further? 

MR. MEAR: Nothing further, your Honor. 

THE COURT: Would you like to reply? 

MR. O'DONNELL: I think the telling point, Mr. Mear's 
presentation is — Mr. Fountain was his opening, and petitioners 
— Mr. Fountain appreciates Mr. Mear's typical candor. I have 
learned to expect that, and he has conceded to the Court that 
he's not convinced that the record is sound on Mr. Fountain; we, 
of course, agree. 

It seems to me — and I'm an advocate, I'm not neutral 
in this — it seems to me an overwhelming — on Mr. Fountain '3 
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behalf that the Board has deviated from the Massielo, the 
Lupo standards ane elementary due process. I am at a loss to 
be able to unscramble the degree or extent of taint that might, 
in fact — two parole examiners or regional director or five 
regional directors when they're trying to sort out a $350, 

1/28 of an ounce cocaine transaction, in which Mr. Fountain 
was not a buyer, not a seller, did not profit, did not possess, 
and allegations that he hangs around with or associates wi+-h an 
organized crime figure, Mr. Cardaropoli. 

I'll be candid, as Jlr. Bernie Wrenn, who I believe 
has testified in this court before, and who is the chief hearing 
examiner of the Board of Parole has told me on numerous 
occasions, all parole hearings: we can manipulate the offensive 
vary scale: that is, low, moderate, high or very high, and in the 
case of a man who has a very good prognosis of nine, on a scale 
of eleven, that makes all the difference for Mr. Fountain, 
they've told us on numerous occasions: we can manipulate these 
things up or down, there's nothing fixed about it, especially 
in narcotics cases, and we just feel that Mr. Fountain should 
not be penalized because the process was tainted. 

It was inevitably tainted when he never got an 
opportunity to defend what is in his file. We don't know. I 
was there. We don't know what was in it. 

Secondly, special offender did enter into the in banc 
decision. I was personally told that and Mr. Fountain was 
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personally told that, it is in the affidavit which has been 
admitted into evidence. "You are being referred for in banc 
because you are designated special offender. And we are making 
an alternative recommendation, which we will not tell you." 

I submit that statement is uncontroverted, and I 
believe that the hearing examiner came in — or if we had a 
transcript of that final minute of that hearing when we were 
brought back into the room after they had conferred with the 
case worker, that fact would be borne out. 

The new regulations are interesting to -the extent 
that they no longer meet in a central place where some counsel 
are allowed to come and others are not. VJe were barred from 
the door forever. 

I wrote several letters. Never got an affirmative 
response. Some lawyers go, some don't. Now nobody’s going 
to go, they're going to mail these things around. So the 
key decision to designate or not designate is of paramount 
concern, it is the determinative factor in many respects as to 
what happens to a man like Mr. Fountain. 

I would say, therefore, your Honor, with all due 
respect to the difficulty in administering an administrative 
system like the Parole Board. We litigate these matters, they 
defend these matters, they have a difficult job. I think they 
made a mistake. And they did it unconstitutionally, aa well. 

And the fact it was done unconstitutionally, the fact that they 
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had guidance from this Court in the past, the fact that we 
have been barred at every turn to set the record straight, to 
put on a defense, that elementary right to be heard, rather, 
we had to tilt with unknown windmills, I think there's only one 
remedy that's appropriate, your Honor, and I would submit 
that that's Mr. Fountain,who the institution believes is 
fully capable of adjusting, he's been recommended for — for 
CTC the day you had his special offender expunged, he’s had 
furlough after furlough after furlough,•he's going to CTC in 
Doston. He's one semester away from a 3achelor!s Degree at the 
University of Massachusetts. He's got a good job as an 
athletic director for the CYO waiting for him, and I think the 
only remedy in this case is thathe be released from confinement 
because his constitutional rights have been withheld. 

However, I think that there may be some question 
about that. So I would submit an alternative suggested relief, 
which is, namely: that which was fashioned in the Massielo cas 
a couple of months ago, if the Board of Parole, and they may, 
because Mr. Mear has been diligent, like Mr. Dow was in 
Massielo, the Board of Parole may very well want to reconsider 
their decision, and whatever — need to be on our part to 
petition for such consideration, we would do it. And I would 
suggest that pending.any review or reconsideration that Mr. 
Fountain be released on his own recognizance. lie's not a 
threat to the community. I think that stems — is treated 
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amply by our affidavits and the facts of the case. He has a 
structured program waiting for him. He will show whenever 
required, and this will give the administrative process a chanc 
to purge itself. To viidicate itself. And maybe give us a 
chance to find out what it is that they have been holding 
against him and give us a chance to respond. 

Today is the first day that we have ever heard 
about these things, the first day. 

Tliank you. 


THE COURT: Mr. Schwartz? 


HR. SCHWARTZ: with respect to :ir. Cardarorolt, your 
Honor, wo also feel that there was no reasonable basis in fact 
for the classification or his designation as an organised 
criminal. That there had been a mistake in the facts. sinil 
to the kind of mistake in Massielo, or at least there was no 


conformity to any objective standard or any reasonable stand..-,: 



at all. And that that cannot be used to ~ that shouldn't evan 
enter into the parole consideration. 

If this information is possibly detrimental — we 
don't know. And we'll say that quite clearly - wo don't know 
to what extent this information affected the Parole Board's 
decision, the point about the alternative recommendation, 
even there we don't know the extent to which the information, 
the allegations about Mr. Cardaropoli' s purported organized 
criminal associations may have affected that very alternative 
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recommendation. 

The fact that there was an alternative recommendation, 
as Mr. Mear has told us, really doesn't change the fact 
that there was — that there was a taint. That this information, 
prejudicial informa,. on, was taken into consideration by the 

Board of Parole, and ma* very well have precluded a more favorable 
parole decision. 

wo feel that this cannot be allowed in view of this 
Court's previous holdings in Massielo and in Lupo, where there 
were mistakes whero the Parole Board had not complied to certain 
reasonable standards of fact, and that it is no different in this 
case, and that the only appropriate remedy is a new parole 
hearing at which there is some assurance that these matters arc 
brought fully out into the open and such that Mr. Cardaropoli 

would have a chance to controvcr those allegations before the 
Parole Board. 

THE COURTS where docs the Court's investigation into 
the parole decision stop? How,- when they start labeling a man, 
and we do know from prior cases and prior evidence, that that 
label had a distinct and immediate effect upon certain benefits 

at the prison, we were able to have a causal connection determina¬ 
tion. 

Mr. Fountain's case, for example, when they remove 
the special case designation, all of a sudden he cets vhree 
furloughs. Which only, in my opinion, strengthens this Court's 
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prior opinions, but the special case designation had grievous 
effects. When it was removed, all of a sudden he gets three 
furloughs. 

Were do we draw the line? For example, let us 
assume — and this is not our case, but I have to think of 
the overall ramifications of any decision — let us assume 
that a man enters this court and says, "I was denied parole 
because I firmly believe that in my presentence report it said 
I was cruel to my wife. And really I wasn't." 

And the U. S. Attorney submits a response that 
indicates that guidelines haven’t been reached, the seriousness 
of the crime and various other factors, which easily could have 
been the basis for a denial of parole. Aaid then his lawyer 
shows up in court here and says, "Yes, but those two examiners 
may have picked up that false information on page 13 of a 35-pa 
presentence report and used it against him. Let's have a now 

9 

hearing." Where would all this and? This is why at. some 
stage I have to decide where the line is drawn between the 
discretionary powers of the Board and abuses of discretion. 

You stand up and say, "Wall, we know or we feel or 

I 

we have an intuitive belief that Mr. Fountain v/as denied parole 
because somewhere in his file it indicates he was a friend of 
Cardaropoli, and Cartjaropoli in turn has something in his file 
which indicates he's a friend of organized crime." 

Mr. Mear stands up and says, "That's not true at all, 

S At if I V i« NUVj. \ .1. 
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yoUr Honor. He was denied parole because the guidelines 


i 

1 

3 ; 

have been reached, and only very small percents of people are 


1 

4 l 

j 

5 j 

released prior to their minimum guidelines. He has prior 


di ficulties which indicate to us the seriousness of the crimo. 


A 

indicate he might go back into crime, and on and on and on." 


0 

7 

Who makes that judgment. Am I going to sit here and listen to — 


8 ; 

9 

what? Fifteen, twenty furlough cases and parole cases a week? 


MR. SCHWARTZ: Well, it seems to me, your Honor, frst 


y i 

10 

11 

12 . 

13 

14 

» 

of all, we're dealing here with a case that can be distinguished 

• 

from the person claims thathe was not really cruel to hi 3 


wife in the 3ense that we're dealing here with a special parole 


procedure, in banc proceeding, where the inmate never has an 


opportunity to appear before the people who are actually making 


the decision. In fact, what the decision makers are really 


15 

•r 

16 

receiving is something very similar really to the proqress 


report based on Mr. Mear's descriptions of what goes to the rca:e .j 


i7 

J 

director, and this Court has recognized before that there is — 


18 

can be a significant difference between a mere progress 

' 

i 9 

report or an institutional review hearing where the innate is 


20 

present, is able to face the decision makers; and there are 


21 

certain subjective indices, let us say, that the decision 


22 

makers have an opportunity merely to ask the inmate any questions 


23 | 

I 

about things that might bother them. There is the staff, the 

* 

24 

institutional staff present to provide any points of clarificaticn• 


25 

1 

The assurances that someone will be able to bring everything out 


| 


- 
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on the table really are much greater in an institutional review 
proceeding than in a progress report. 

THE COURT: Yes. My analogy may not be a good one, 
and my mind ia still open, but let us assume that the case is 
decided by the Court of Appeals, and the Supreme Court takes 

certiorari and later dismisses the case for — taking certiorari 

» 

improvidently. The case goes back to the Court of Appeals, 
a mandate is issued, and the decision of the Court of Appeals 
is the controlling one. 

So far, am I correct? 

MR. SCHWARTZ: Yes. 

THE COURT: All right. Now, in this case, I say the 
jurisdiction taken by the five regional directors was 
improvident. The government says, "Okay. So it was improvident 
Where do we go from there? Do we go back to the decision of 
the two examiners? From which Original Jurisdiction was taken 
improvidently, the two examiners say, "Denied." So where's the 
loss? 

Now, if your case was two examiners saying, "V7e grant 
parole," and Original Jurisdiction reverses that, then I think 
I clearly see a grievous loss. However, here, T'm still trying 
to focus by way through to see your point. 

If I hold that there was improvident Original Jurisdic 
tion taken, where do we go from there? You are saying we go 
back to a release of the men, and the government says, "Why 

5/.. r . -,s ■ _. . LI 


• • ! 









-—-*-^--- 

— 


93 

• 

! 

| 

4 10 

. 

1 

release them because it was improvidently granted?" And 


2 

alternatively, you sa*, "Give them another hearing." 


3 

The government says, "Why give them another hearing? 


4 ! 

They've already had their hearing and two examiners said. 


5 ; 

'Denied.'" In the event that Original Jurisdiction should not 


6 

be taken. 


7 

■ 

In other words, what I'm saying to you. Hr. 


8 

Schwartz, is this: What is the difference between two examiners 


9 

saying, "We suggest Original Jurisdiction. However, if 


10 

Original Jurisdiction is not found, parole should be denied,” 


11 

than ray saying Original Jurisdiction should have been denied, 


12 

which it wasn't, why aren't wo right back to the same starting 


^ 13 

point, the denial? 

> ' 

% 

14 

.* 

MR. SCHWARTZ: Well, we would respond here that what 

, V. 

15 

I 

is, in effect, happening is that the — even the hearing examiners 

.6 . ■ 

* ■ 

16 

at the institutional level v/ho were conducting this hearing 

if 

17 

1 

and then making an alternative recommendation, are given the 

> 

13 

opportunity to base their denial, perhaps, or at least one of the 

* 

19 

major factors that they can take in to consideration in their deni,] 

f > 

20 

and the alternative recommendation they send up to the regional 

•- 

V 

• - < 

21 

directors on information which the petitioner has had absolutely 

' * 

22 

no opportunity to contest. 

t 

23 

THE COURT: .Isn't that true in every parole case, 

: 1 

Oj 

l 

almost? 
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MR. SCHWARTZ: Yes, but — 
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THE COURT: A parole seeker walks in — I have never 
attended one of these, but from what I heard in court — they 
walk in and questions are asked, answers given. When that 
parole seeker leaves the room, it might well be somebody in 
that room might say, "He's too tall. I don't like his looks. 

I think he's a fresh boy," et cetera, et cetera, et cetera. 

And when they issue their opinion, they list their reasons. 

Now, am I to go behind the doors of e/ery parole case 
to determine if the reasons given are based on other than what 
the two examiners or the regional directors say? And if so, 
where do I draw the line? 

MR. SCHWARTZ: Your Honor, first of all, I think 
certain guides are provided by the kinds of factors that the 
Board of Parole takes into consideration in their guidelines 
procedure, they take into consideration offensive severity 
and the offender parole prognosis on this guideline tabic, end 
it seems to me that one of the major concerns of the Parole Doe: 
is not releasing people that they think have a — substantially 
repeat of their offenses, and it seems fairly clear to mo that 
I can understand their concern and the extent to which 
allegations of organized criminal activity — something that 
has been ongoing, something — a permanent criminal involvement 
would certainly affect the Board of Paroles assessment of tho 
person's likelihood of staying clean. 

THE COURT: Then wa get back to my question, when tho 


KS, \L. 
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OC label is removed, does that mean that the Board has to go 
through and erase or scratch put or block out every single item 
that refers to this type of activity? 

MR. SCHWARTZ: No, your Honor, we're not making that 
argument at all. I think, rather, we're making the argument 
that any — and we're not saying that they have to parole them, 

i 

all that we're saying is that before they can use this 
information which can significantly prejudice their chances of 
making parole — and further, more, in this case, submits 
them to an entirely different parole process, different 
treatment, that they at least have the right to contest those 
allegations or respond to them in the hearing process. We ro 
not saying that they must be paroled, we're saying that they're 
orly entitled to respond to those kinds of specific allegations 
in a hearing procedure. 

THE COURT: All right. Anything further? 

MR. MEAR: Your Honor, I simply wanted to point out 
in response to Mr. Schwartz' last argument that Mr. Fountain was 
asked what he knew about organized crime, and that Mr. 
Cardaropoli was asked in some detail about the bar, the Hideaway 
Lounge. 

THE COURT: About the what? 

MR. MEAR: About the bar, the Hideaway Lounge. 

I have nothing further to add. 

MR. O'DONNELL: Your Honor, one point on line drawing, 

A N ■) _£ ri J . CaLc c. 
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I think that's related with the ultimate issue in this case, and 
the case we had this morning, I don't know if there's — I 
don't mean there's any trick or glib phrase or standard that one 
could make up off the top of their head, or even after — 
well, one might be able to come up with a good standard after 

a prolonged study. 

* 

I think, unfortunately, in this area where 
constitutional rights are evolving as the Supreme Court 
explicitly recognized just eight months.ago in Wolf versus 
MacDonald, that we tailor the process that's due to the interest 
that's at stake. 

Nov/, in Catalano, the Court was faced with special 
offender label, or special indication of the Bureau of Prisons. 
The Court found that there were disabilities that — I won't say 
v i r tually automatically flowed from that designation, but 
almost automatically. 


THE COURT: Well, there was evidence in those cases. 

I remember one exhibit saying something to the effect: "Your 
request for CTC denied - special case," or something like that. 
I think we had very candid testimony where witnesses said, 

2 I did say to the prisoner, you arp a special case, and as a 

/? , result, don’t expect early parole and don't come around looking 


?3 i for furloughs." 

* * 

I 

I had quite a bit of evidence. Now what's happening 
is allegations are being made that the Bureau of Prisons, and 






97 


4 1 4 

possibly the Board of Parole, knowing of Catalano and Massielo 
are now starting to use different words to come out with the 
same result. Shrouding the organized crime label in language 
that will pass muster. The government denies this. 

On the other hand, you point out that he's denied 
release on furlough for organized crime activities at. point 
one. Then Massielo comes out, they deny him, sophisticated 
criminal. Catalano comes out, and they deny him — 

MR. O'DONNELL: Notorious person. 

THE COURT: notorious person, and you are saying: 

well, my goodness, can't you draw inferences here that what 
they're doing is using rhetoric and labels to get around the 

very thing that upset the Court in the first place, and that 
was a label? 

And I am saying: well, maybe you have a point. But 
maybe you don't have a point. 

MR. O'DONNELL: I may not. 

THE COURT: Because the government is claiming: "L'e're 
not doing that. We gave this man three furloughs. If we were 

out to shaft him for being organized crime, where is the 
history of it?" 

MR. O'DONNELL: I think I might be able — I'm not 
saying that there's apything talismanic whatsoever in the 
administrative bureaucracy of the Bureau of Prisons or the Board 
of Parole when it comes to a label, it is that group of 

-i‘j. fj'.LC 
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disabilities or benefits that come along with the label. 

r 

Now, I'm going to recount an incident that occurred 

3 ' 

| 

at the December parole hearing, which I think really bears right 

4 

! 

down on this problem, may help us a bit. I represented an 

t 

5 ; 

inmate by the name of Mr. Johnson, who had been a special 

6 

offender. This Court ordered his special offender expunged in 

► 

7 ' 

late November under Catalano. 

3 

We go into the parole hearing, I believe it was 

9 

December 8th, and Mr. Wrenn, I believe, .the chief examiner was 

10 

there that day, and I brought up the matter early on in the 

1 ! 

hearing. I said, "Now, do your records reflect that we have 

12 

had this expunged?" 

^ 13 

Mr. Wrenn says, "Not only does it reflect it, we're 

14 

not going to go into that, we're not going to talk about that. 

15 

Now that it's been expunged, it's got nothing to do with us, 

] f. 

and no in banc will result." 

17 

Well, pleased at hearing that, I didn't pursue the 

13 

/V‘ 

matter. Now, the point is that he did,[get it referred to 

1 ) 

in banc, because he had been expunged. 

20 

Now, the Board has maintained in past litigation that 

21 

they look behind this, but the Court found — they look behind 

22 

the Bureau of Prison's label — but the Court found in Catalano 

i 

23 1 

that it does have an impact. 

• 

A 

Our concern, your Honor, is that we have two men, both 

w 

25 

of whom have 792 forms on them. Mr. Cardaropoli has ono and Mr. 

i 
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Fountain has one. New, that's an important forum in the whole 
Department of Justice. . We all know that. Sent by the same nan 
from the special task force in Hartford, Mr. Paul Coffey, a 
special attorney in the United States Department of Justice. 
That's in the file. It was probably, I specu'— well, on 
information and belief, it was the basis for the — well, 
originally, I guess, organized crime, and then the special 
offender designation. 

We have no reason to believe that this document 
laden with very serious charges of organized criminal activity, 
which your Honor knows follows these men through the entire 
Bureau of Prisons and Board of Parole bureaucracy, thi3 is in the 
file and it's not the same as the allegation that a man beats 
his wife. 

On a scale of interest — which the Supreme Court and 
the other courts, as this Court, has held in Catalano — interest 
must be scaled process that is — don't depend upon the interest 
that is at stake and the grievous harm that flows. 

We submit, your Honor, that with the 792 forms, with 
Mr. Mear's candid statement in the response that Mr. Fountain 
was based on, Mr. Cardaropoli who was based on the Hideaway 
Lounge and some meeting in central Massachusetts. We're not 

to speculate in this case, and this is an evolutionary 

* • 

process of decision. And we may be in this courtroom next 
month, and it may be a completely different case. 

SANOt.ij, c. ' e. :<u,. . 
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Our contention, however, and I am sorry if this 
isn't satisfactory enough, i3 that wherever the line is drawn, 
your Honor, these men fall veil within it, and we believe we 
haveproven — we have net our burden of proof that there has 
been a denial of due process, and that relief should flow and 
we've already suggested — 

THE COURT: I certainly recognize as these cases are 
evolving that I'm getting closer and closer to the line in my 
own mind where the Court should interfere with the internal 
management of the Bureau of Prisons and the Board of Parole. 


So far, I haven't had much trouble determining — although I 
don't know what the Court of Appeals will do or whether they will 
agree with me determining on which of the sides the Catalanos, 
Massielos, Goldmans, Castaldis, et cetera, have fallen. 

Now, I get the feeling I'm starting to get very 
close to the line that I haven't really drawn yet, but I'm 
going to have to draw sooner or later, but I suspected thi3, 

I knew the Massielo would have much more benefits to those coming 


into prison than those in the prison, unless there was an allout 
concerted effort by tho Bureau of Prisons officials and the 
Board of Parole officials in justice and in fairness to apply 
the principles of that case to the men in prison, and I hoped 
that they wouldn't just remove the label and then think of some 
other way to get the same result. So I recognize that. And 
it's the type of thing that you just told me in the Johnson case 
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where Mr. Wrenn has said, "Okay, we've not only taken off the 

•r 

2 

label, and we’re not considering it," and he’s a man of candor and 


3 

respect, and I am pleased to hear that, but it is these cases 


4 

where the organized crime label is floating in the background 


5 

and the label has been put on, perhaps, quickly and inappropriately 


6 

and then taken off, because there's sone stigma still floating 


7 

and weaving its way through these hearings, and I have to draw 


8 

the line of where how deeply I'm going tc search to find out. 


9 

You know, we could discuss this all day. Because we 


10 

haven't even defined organized crime yet — 

• 

11 

MR. O'DONNELL: You have, your Honor. 


12 

THE COURT: to the satisfaction of many, I was 


13 

about to say. 


14 

MR. 0 'DON!JELL: Excuse me. 


15 

THE COURT: To my own satisfaction, yes, and I base 


16 

1 

that not only on research, but on my own background as U. S. 


17 

Attorney. 


18 

Very frankly, I say this with great candor: you had 


♦ 9 

to be a very sophisticated ranking official before we even 


2C 

considered a person in our files as a member of organized crime. . 


21 

we always felt that it was part of that organization, loosely 


22 

called the Mafia or Cosa Nostra or this corporation,and you had 


23 j 

to be a ranking member of it, and I think I have often 

% 

24 j 

analogized organized crime to the narcotics business, ycu have 


25 i 

! 

the men at the very top, the importers,all the way down to the 

• 

1 
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couriers, all the way down to the junkies, all the way down 
to the junky's junkee, and technically, I suppose, some very 
enthusiastic prosecutor could pick up some sick addict on the 
street who is selling some $5 bag to insure his own habit and 
say, "I have just nabbed a member of organized crime," because 
if you trace the chain, we go all the way to the top of some 
official in Chicago or New York who is the ranking superior 
in this massive conspiracy. 

Well, we just never considered that that little fish 
on the street was a member of organized crime. And, yet, I 
suppose, there are some that want to rack up points and say 
they've knocked off a menber of organized crime. But I've 
defined it, and that's the way I look at it, and I suppose some 
day it's affirmed by the Court of Appeals that the Bureau of 
Prisons and the 3oard of Parole will accept, finally accept 
that definition or the formula and really not pay any attention 

to some reporter's mention of a person who is a member of 

/ 

organized crine, or even some probation officer or even some vor 
enthusiastic prosecutor, and just ignore it. 

That's why I was happy to hear you relate the story 
in the Johnson case, so until that's changed, I just have to 
follow my own rulings. 

MR. O'DONNELL: Your Honor, in that respect, I don't 

want to seem unduly contentious, but the plight of that 
unfortunate junky you analogized to isn't far removed from the 
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/• ,| • • A 


• t t 





■Hi 



103 


i 

4 2 n 



gentlemen who sit in this courtroom today, because whether they 


» 

deserve it or not, they were stuck with the stigma of organized 


3 

crime. They had to cometo court to get it removed, and it's 


4 

followed them right through the system, and if there's lines to 


5 

be drawn, it would seem to me at the very least that a man 


6 

who had a special offender on his filejjhad to go to Court to 


7 

get it removed and at the same time was being denied parole from 


8 

what we submit is this Byzantine sytem, he falls within that 


9 

due process protection. 


10 

I'm candid to say, I do not know where else the 


11 

line might fall, but in this case, your Honor, I respectfully 


1? 

submit that these men fall within that line. 


13 

THE COURT: Well, I think we're close to a line, but 


14 

I'm not sure on which side. I'm just going to have to think 


IS 

about it. 


1 16 

Let me ask you this, one final question: Do you think 


17 

any further moving papers or briefs will be helpful? Have any 


j 18 

other judges ruled along these lines? That I may not be familiar 


19 

with? 


30 

MR. O'DONNELL: I think you are out there all alone. 


31 

youx Honor. I know of no others. 


22 

MR. MEAR: i know of no others. 

• 


23 

THE COURT: All right. I'm just going to have to 


^ 24 

reserve. 


25 

I will deny all motions for immediate relief, for 
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release on recognizance, for temporary relief, and I will try to 
work on it just as fast as I can. 

(Hearing adjourned at 3:45 p.rn.) 
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U. S. Department of Justice 

BUREAU OF PRISONS 
Philadelphia Regional Office 
Scott Plaza II 

Philadelphia. Pennsylvania 19113 

ftarch 6, 1975 


Legal Services Organization 

Yale Law School 

New Haven, CT 06520 

Attn: Eric Schwartz 


Dear Mr. Schwartz: 


We have considered the mat 
your letter of February 13, 197 
with regard to the furlough rec 
Register No. 25251, an inmate < 
Although the material was not 
of the Administrative Remedy P< 
dated 10/18/74, in that the api 
Mr. Cardaropoli, we did consiat 
Judge Zampano's suggestion, as 
also point out that the time al 
administrative remedy was one-h 
to the Regional Office for cons 


erial that you forwarded in*' 

5, received February 18, 1975, 
uest of Paul Cardaropoli, 
t F. C. I. Danbury, Connecticut, 
iled according to the procedures 
licy Statement 2001.6A, 
eal .;as not filed by 
r it, in the light of 
such an appeal. I might 
.lotted for review ot this 
lal? of the time allotted 
liberation of similar appeal:. 


The officials at F. C. I. Danbury removed uhe special 
case classification from Mr. Cardaropoli's records based 
on the order of Judge Zampano dated October 24, 1974. Tne 
expungment of that designation did not however, change the 
facts of Mr. Cardaropoli's case. The material thdt was 
furnished to us by various law enforcement agencies with 
-to his long involvement wit.n criminal activity in 
the Springfield, Massachusetts area remains in his case file. 
The institution would be derelict in it's responsibilities 
if it were to fail to.consider the significance of the 
material which is available to them in the determination or 
questions such as furloughs an ! otner class ificatxon type 
decisions. 

The only question that is being raised on this 
administrative appeal is the decision of December , 1974, 
of the administrative remedy that was filed by Mr. Cardaropoli 
on November 18, 1974. The question raised in that appeal 
was a Christmas furlougl This request would fall into tne 
category of a social furlough, pursuant to the provisions 
of Policy Statement 7300. 12C, paragraph 5b (5). 
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The decision of the officials at Danbury in denying that 
social furlough appears entirely appropriate in light of 
the almost two full years that remains on Mr. Cardaropoli's 
five year sentence. Also considered is the fact that the 
U.S. Board of Parole has just recently continued Mr. Cardaropoli 
to expiration. Social furloughs are not to be automatically 
granted, merely, because an inmate has minimum custody. 

Upon review of the material which was furnished 
to us lor consideration of this appeal, we have learned that 
the involvement of Mr. Cardaropoli in the Hideaway Lounge 
is not exactly as we had been informed previously by other 
agencies of the criminal justice system. In light of this 
fact, in conjunction with the information we learned concerning 
Lrs. Cardaropo1i's apparent bad health, it is quite possible 
that Mr. Cardaropoli should be appropriately considered for 
a furlough pursuant to the provisions of 7300.12C, paragraph 
5b(l). The purpose of such a furlough is to respond to specific 
family crisis/emergencies, and/or urgent offender needs, 
when direct personal interaction appears best suited to the 
accomplishment of the correctional objectives. The require¬ 
ments of this type of a furlough could possibly be met by 
Hr. Cardaropoli with proper documen ra t. a on received from 
medical personnel involved with Mrs. Cardaropoli's treatment. 

I, therefore, would have no objection if the officials at 
Danbury favorably considered Mr. Cardaropoli at this time 
for a furlough to respond to his family crisis. 

I am advising Warden Norton, by copy of this 
correspondence, of my position with regard to the situation 
of Mr. Cardaropoli. 

Sincerely, 


E.O. Toft 
Regional Director 
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UNITED STATES DISTRICT COURT 

district or Connecticut 


PAUL J. CARDAROPOLI 


JOHN J. NORTON, Warden : 
federal Correctional Institution, 
Danbury, Connecticut 


Civil No. B-74-86 


affidavit 

Paul J. Cardaronoli being duly sworn, deposes and says: . 

1# I an, the petitioner in the above-captioned matter, 
incarcerated at the Federal Correctional Institution in Danbury, Connecticut j 
v.here I am serving a 5-ycar sentence imposed on May 14, 1973 by t* Un..e ( 

States District Court for the District of Massachusetts. 

2 . >Hy scheduled mandatory release date from confinement It 

September 1976. 

3 . in June 1974 I first became eligible for a furlough. 

fulfilled all the requirements for furloughs outlined in §5(c) of th^,.. , 

Danbury Policy Statement and I wonted to be with my family in Springfield,^ | 
Massachusetts. My wife is not well, and requires an operation on her ..... • 
My step-children and I were always very close, and they want to sec 

mrale of my step-son, Paul, has been very bad. He is failing in school, 
and has lost interest in things that once excited him. Toe whole an.ly 

been very depressed. 

, , rr! ranburv is unblemished, i M '- 

4 . My institutional record at FCI, l.anoury 

, c{nrn w 1 Q 74 I have excellent job reports from 
been in minimum custody since June 19 . 


x 


• > « 
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my supervisor, Mr. Masco, in tie clothing room. I have never missed a day of 
work in twenty months. I am new earning five days meritorious good time each 

month plus eight days of statutory good tine. 

5. Despite this record, and my need to be close to my family, my 
Team at FCI, composed of Mr. Fine, a caseworker, and Mr. Baker, a counselor, 
denied my request for a furlough in June 1974. When I asked Mr. Fine why my 
request was denied, he made some general references to the place where I had 
worked as a barman, but he made no mention of organized .rime. 1 immediately 
iled a request for administrative remedy to the Warden .asking why r.y 
furlough was denied. The response, signed by Mr. Edwards, Chief of Classificat 
and Parole, and Mr. Slodysko, stated: "Our furlough policy statement states 
that ordinarily furloughs will not be granted for persons identified with 
large scale criminal activity...for persons whose presence in the community 

would attract undue attention or create unusual concern-Thereicre, you we- ■ 

denied a furlough for the above reasons." 1 appealed this denial to the 
Director of the Bureau of Prisons, and was again denied, this time on the 
ground that I was associated with organized criminal activity. No mention 
was made of notoriety. 

6. !r. October 1974, in the above-captioned matter, I requested 

a furlough again. On November 13, 1974 my Team, comprised of Mr. Fine. 

Mr. LeBlanc, and Mr. Spencer approved my furlough request. At this meeting 
Mr. LeBlanc end Mr. Spencer could see no reason for denying me a furlough as 
my “Special Case" designation had been expunged. This was the only face-to- 
face confrontation I ever had with institution officials following the 
expungement in my effort to get a furlough. After a furlough was approved by 
my Team, I told my wife that 1 had been approved, and she was very excited. 




On MW 15 , however* the Advisory Co-lttee, o-prisod of Hr. M»r« j 


,„d Mr. Slodysfo vetoed my Tern's setion end denied my furlough revest. No 
rent., wes furnished at the «pe. I »•= not .Uo«ri to he present at their 


meeting. When I filed a request for administrative remedy with the Hard, •• 
l received a reply from Mr. Edwards, dated Decemter 3, 197«, which stat 1: 


■The Advisory Committee reviewed your furlough request on hoverter 15 lift 


and it was denied. The Coamittee felt that the nature of the offer- and 


involvement would attract undue attention or create unusual concur in the 


co-unity. » furlough is a privilege and not a right. It m y n. . t. granted 
automatically because an applicant is technically eligible nor aetcaotic.il> 


as a reward for good behavior." 


8. I do not know why the Bureau has continued to den my 


furlough requests, nor does m./ family understand. After the '.ccial case 
designation was ordered expunged, 1 thought that there would ae a d*nte of 
more favorable treatment. I *ve been afforded no hearing, nor have I teen 


told the basis for my "notori lt y." My co-defendant at my trial. Robert Fount: 


also incarcerated at FCI, Da. :>ury has been awarded furl ughs; and 1 have net. 
I do not understand the basis for this discriminatory treatment, and 1 f3cl 


very bitter about it. 


9. These events have had an adverse efect on my family’s morale. 


My wife and children are nervous and depressed. They tell me: Evcryo.e can 
go home on furloughs, and you can’t." My wife is so nervous that she cannot 
lose weight as required for her operation. My incarceration has also been 


very hard on.my step-children. 


10. Anything that could be done to send me home to my f amily, for 
even a brief period, would bu- deeply appreciated. 


CAT. DAI JfOL 1 


Sworn and subscribed to 


day of February 1074. 


NOTARY 


■ f, 


r 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


PAUL J. CARDAROPOLI, 

Petitioner 

*v»- 

JOHN J. NORTON, Warden, 

Federal Correctional Institution, 
Danbury, Connecticut, 

Respondent. 


Civil No. E-74-86 


STIPULATION OF DISMISSAL 

It appearing that the above-named petitioner, PAUL J. CARDAROPOLI, 
was granted a five-day furlugh by resDcndpnt nn _ . 



Peter Hear -._ 

jS 1 c£Uh l st52t States Attorne y 

New Haven, Connecticut 
Counsel for Respondents 
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Pnitsb plates ^cpartnuni of Rustic* 

UNITED STATES ATTORNEY 
District of Cosinecticct 

141 Church Street 
P. O. Bos 1824 

NEW HAVEN. CONNECTICUT 08508 

April 23, 1975 


c 


) 



Pierce O'Donnell, Esquire 

Yale Legal Services 

127 Wall Street 

New Haven, Connecticut 06520 

Re: Paul J. Cardaropoli v. John J. Norton, Warden, 

F.C.I., Danbury, Connecticut -Civil No. B-74-86 


Dear Mr. O'Donnell: 

This is to inform you, with regard to the above 
captioned case, that we cannot file the stipulation of 
dismissal which you have forwarded to this office. 

The case you seek to dismiss, as you know, is on 
appeal. Although the furlough issue may be moot, we 
obviously are not of the opinion that the case should 
be dismissed. 


Very truly yours, 

Peter C. Dorsey 
United States Attorney 

By: Peter Mear 

Assistant United States Attorney 


PM:eco 
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